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Chapter 1

INTRODUCTION

In "A Legal Memorandum," pub l ished  by th e  National A ssoc ia t ion  

o f  Secondary School P r in c ip a l s  in  March o f  1981, i t  was s t a t e d  t h a t  a l 

though w r i t t e n  codes o f  s tu d en t  conduct  a r e  a f a i r l y  r e c e n t  pheno

menon, school a d m in i s t r a to r s  who under take  to  r e w r i t e  t h e i r  d i s c i 

p l i n a r y  p o l i c i e s  must be cognizan t  o f  c o n s t i t u t i o n a l  c o n s id e ra t i o n s  

and be schooled in  educa t iona l  law (1) (39,  1981, p . l ) .

What e x a c t ly  i s  conta ined  in  school law? And what a r e  th e  

c o n s t i t u t i o n a l  c o n s id e ra t io n s  of  which to  be cognizan t?  School law, 

as we know i t ,  i s  the  embodiment of  t h e  s t a t u t o r y  enactments o f  the  

ru le s  and r e g u l a t i o n s  o f  local  governing boards when th e y ,  in t u r n ,  

a re  a u th o r iz ed  to  enac t  such ru le s  and r e g u l a t i o n s  by the  s t a t e  

l e g i s l a t u r e .

C o n s t i t u t io n a l  c o n s id e ra t io n s  a r e  th e  c o l l e c t i v e  d e c i s io n s  of  

the  var ious  c o u r t s  o f  th e  land but  most im p o r ta n t ly ,  th e  d e c i s io n s  o f  

th e  United S t a t e s  Supreme Court.  Education has long been th e  province  

of the  s t a t e s ,  and t h e  Supreme Court o f  th e  United S ta t e s  acknowledged 

t h a t  r o l e  when i t  d ec la red  t h a t  "educat ion  i s  p r im a r i ly  the  concern 

of  the  s t a t e s "  (25,  1958, p. 360).

The Supreme C our t ,  however, p r i o r  t o  1969, had never  chosen to  

be involved in th e  a rea  o f  s tu d en t  r i g h t s  and th e  d i s c i p l i n a r y  p ro c e ss .  

In 1969, w ith  the  d e c i s io n  in the  case of  T inker  v. Des Moines Inde

pendent Community School D i s t r i c t  (393 U.S. 503) ,  th e  Supreme Court 

began a new e ra  o f  en tanglement in  the  a f f a i r s  o f  the  n a t i o n ' s  pu b l ic  

schoo ls .  In th e  d e c i s io n  in t h a t  c a s e ,  the  Supreme Court extended
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guaran tees  o f  f r e e  speech and e x p re s s io n  to  t h e  s tu d e n t s  o f  t h e  p u b l i c  

schools  and d e c la r e d  t h a t  c o n s t i t u t i o n a l  gua ran tees  a re  no t  to  be ab 

roga ted  a t  t h e  school house ga tes  (J56, 1977, p. 133).

That  d e c i s io n  was followed s i x  y e a r s  l a t e r  with  a n o th e r  one,

Goss v. Lopez (4x9 U.S. 565) ,  which d e c la r e d  t h a t  s tu d e n t s  a l s o  pos

sessed  c o n s t i t u t i o n a l  guaran tees  o f  due p rocess  when being s u b je c te d  to  

th e  d i s c i p l i n a r y  p ro c e s s .  The High Court  voided an Ohio law which em

powered an Ohio school p r in c ip a l  t o  suspend a s tu d e n t  f o r  up to  t e n  days 

w i th o u t  a f f o r d i n g  him th e  r i g h t  to  a h ea r in g  o r  n o t i c e  (40,  1975, p . 725) .

Two y e a r s  l a t e r ,  in  a n o th e r  s tu d e n t  r i g h t s  c a s e ,  Ingraham v. 

Wright (430 U.S. 651) ,  t h e  Supreme Court was asked once aga in  t o  become 

involved in  th e  d i s c i p l i n a r y  process  o f  th e  n a t i o n ' s  p u b l ic  s c h o o l s ,  

t h i s  t ime to  d e c l a r e  t h a t  th e  use o f  c o rpo ra l  punishment as a d i s c i p l i 

nary too l  in t h e  n a t i o n ' s  p u b l ic  s choo ls  v i o l a t e d  both the  Eighth Amend

m ent 's  p r o h i b i t i o n  o f  c rue l  and unusual punishments and th e  F our teen th  

Amendment's p r o h i b i t i o n  a g a i n s t  d en ia l  q f  p rocedura l  due p ro c e s s .  In 

t h i s  c a s e ,  however, t h e  Supreme Court  r e fu s e d  to  extend s t u d e n t s '  

r i g h t s  any f u r t h e r  than  i t  had done b e fo re  and d e c la re d  t h a t  co rpo ra l  

punishment was no t  v i o l a t i v e  o f  t h e  Eighth Amendment's c rue l  and un

usual punishment c l a u s e  nor o f  th e  Fo u r tee n th  Amendment's p rocedura l  

due p rocess  c l a u s e .  The use o f  co rpo ra l  punishment ,  d ec la red  th e  Cour t ,  

was a m a t t e r  t o  be l e f t  t o  t h e  wisdom o f  t h e  s t a t e  l e g i s l a t u r e s  (5 0 ,

1977, p . 711) .  See Appendix A f o r  d e c i s io n  e x c e r p t s .

The d i s c i p l i n a r y  process  and th e  law i s  not  a new dilemma.

As e a r l y  as 1645, th e  school committee o f  D o rc h e s te r ,  M assachuse t ts  

faced the  problem and determined th e  fo l lo w in g :
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( N i n t h l y ) ,  and b ecau se  t h e  rod  o f  c o r r e c t i o n  i s  an o rd in a n c e  
o f  God n e c e s s a r y  sometimes t o  be d i s p e n s e d  un to  c h i l d r e n ,  bu t  
such as  may e a s i l y  be abused  by overmuch s e v e r i t y  and r i g o r  on 
t h e  one hand,  o r  by overmuch in d u lg e n c e  and l e n i t y  on t h e  o t h e r ,  
i t  i s  t h e r e f o r e  o r d e re d  and ag re ed  t h a t  t h e  s c h o o l m a s t e r ,  f o r  
t h e  t im e  b e in g ,  s h a l l  have f u l l  power t o  m i n i s t e r  c o r r e c t i o n  to  
a l l  o r  any o f  h i s  s c h o l a r s  w i t h o u t  r e s p e c t  o f  p e r s o n s ,  a c c o r d in g  
as  t h e  n a t u r e  and q u a l i t y  o f  t h e  o f f e n s e  s h a l l  r e q u i r e  w h ere to .  
A l l  o f  h i s  s c h o l a r s  must  be d u ly  s u b j e c t  and no p a r e n t  o r  o t h e r  
o f  t h e  i n h a b i t a n t s  s h a l l  h i n d e r  t h e  m a s t e r  t h e r e i n .  N ev e r th e 
l e s s ,  i f  any p a r e n t  o r  o t h e r s  s h a l l  t h i n k  t h e r e  i s  j u s t  c au se  
o f  c o m p la in t  a g a i n s t  t h e  m a s t e r  f o r  to o  much s e v e r i t y ,  such 
s h a l l  have l i b e r t y ,  f r i e n d l y  and l o v i n g l y ,  t o  e x p o s t u l a t e  w ith  
t h e  m a s t e r  ab o u t  t h e  same; and i f  t h e y  s h a l l  a t t a i n  s a t i s f a c 
t i o n ,  t h e  m a t t e r  i s  t h e n  to  be r e f e r r e d  t o  t h e  wardens  who 
s h a l l  i m p a r t i a l l y  j u d g e  b e t w i x t  t h e  m a s t e r  and such c o m p la in t s  
(6 4 ,  1978,  p . 4 ) .

The f a c t  remains  t h a t  e d u c a t i o n  i s  a governmental  f u n c t i o n  and govern 

ment i s  t h e r e f o r e  r e q u i r e d  t o  mandate r e g u l a t i o n s  and o r d in a n c e s  f o r  

t h e  o p e r a t i o n  and m ain tenance  o f  t h e  p u b l i c  s c h o o l s ,  p r o v id e d ,  o f  

c o u r s e ,  t h a t  such r u l e s  and r e g u l a t i o n s  o r  o r d in a n c e s  a r e  in  c o n f o r 

m ity  w i th  t h e  e s t a b l i s h e d  law o f  t h e  l a n d .

When s t a t e  l e g i s l a t u r e s  a b d i c a t e  t h e i r  r e s p o n s i b i l i t y  by no t  

a d d r e s s i n g  t h e  i s s u e s  t h e y  a r e  cha rged  w i th  c o n f r o n t i n g ,  i t  i s  an 

open i n v i t a t i o n  t o  chaos in  t h e  form o f  l i t i g a t i o n  in  t h e  c o u r t s .

When remedies  do n o t  e x i s t  i n  s t a t u t o r y  law ,  t h e  c o u r t s  o f  t h i s  n a t i o n  

have become t h e  f i n a l  a r b i t e r s  o f  what i s  j u s t  and c o n s t i t u t i o n a l .

The f a u l t  may l i e  no t  w i th  t h e  c o u r t s  b u t  w i th  t h e  s t a t e  l e g i s l a t u r e s  

who have l e f t  a vacuum which t h e  c o u r t s  a r e  asked  t o  f i l l .  J u s t i c e s  

Hugo Black and John H a r la n ,  in  t h e i r  d i s s e n t  i n  t h e  T in k e r  c a s e ,  each 

echoed t h e s e  s e n t i m e n t s  when th e y  s t a t e d  t h a t :

I r e f u s e  t o  b e l i e v e  t h a t  t h e  C o n s t i t u t i o n  compels t e a c h e r s ,  
p a r e n t s  and e l e c t e d  schoo l  o f f i c i a l s  t o  s u r r e n d e r  c o n t r o l  o f  
t h e  American p u b l i c  schoo l  sys tem .  . . I f o r  o n e ,  am f u l l y  
pursuaded  t h a t  school  p u p i l s  a r e  n o t  w ise  enough,  even w i th  
t h i s  C o u r t ' s  e x p e r t  h e lp  from W ashington,  t o  run t h e  23 ,900 
p u b l i c  school  systems in  o u r  f i f t y  s t a t e s  (9 6 ,  1969, pp.
3 1 6 -7 ) .



Statement of  the  Problem

Based upon th e  preced ing  in fo rm a t io n ,  i t  becomes c l e a r  t h a t

t h e r e  i s  ambiguity  with r e s p e c t  to  what i s  con ta ined  in  th e  s t a t u t e s

o f  th e  50 s t a t e s  and what c o u r t s  have perceived  to  be t h e  law o f  the

land .  On t h a t  b a s i s ,  the  fo l low ing  ques t ion  seems r e l e v a n t :

To what e x t e n t  do th e  s t a t e  s t a t u t e s  p e r t a i n in g
to  s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  process
provide  f o r  a lega l  d e s c r i p t i o n  or  d e f i n i t i o n  
o f  th e  r i g h t s  and r e s p o n s i b i l i t i e s  o f  s tu d e n t s ?

The fo l low ing  q u es t io n s  f u r t h e r  d e l in e a t e d  the  purpose o f  t h i s  s tudy

1. To what e x t e n t  do s t a t e  s t a t u t e s  r e f l e c t  th e  d e c i s io n s  o f  
th e  c o u r t s ,  p a r t i c u l a r l y  th e  Supreme Court o f  t h e  United 
S t a t e s ,  in t h e  area  o f  s tu d en t  r i g h t s  and th e  d i s c i p l i 
nary  process?

2. To what e x t e n t  do s t a t e  s t a t u t e s  need t o  be r e v i s e d  in 
o r d e r  to  conform with th e  d ec i s io n s  o f  th e  United S ta te s  
Supreme Court in  th e  a rea  of  s tu d en t  r i g h t s  and the  
d i s c i p l i n a r y  process?

3. What is  the  b a s i s  o f  a u t h o r i t y  f o r  the  f e d e ra l  government 
in  the  f i e l d  o f  educa t ion?

4. Is  i t  p o s s ib l e  to  develop a composite system o f  s t a t u t e s  
which would uniformly apply  to  any or  a l l  s t a t e s ?

Assumptions

For th e  purposes o f  t h i s  s tu d y ,  the  fo l low ing  assumptions 

were advanced:

1. S t a tu to ry  p r o t e c t i o n  and lega l  i d e n t i f i c a t i o n  a r e  e s s e n t i a l  

a sp e c t s  o f  s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  p rocess .

2. There i s  a need to  examine and compare s t a t e  s t a t u t e s  which 

prov ide  d e s c r i p t i o n s  o f  th e  v a r ious  r i g h t s  and r e s p o n s i b i l i t i e s  of  

s tu d e n t s  and educa to rs .
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3. S tudents  possess  c e r t a i n  p r o te c t e d  c o n s t i t u t i o n a l  r i g h t s  

w hi le  a t  s c h o o l ,  and t h e s e  r i g h t s  need to  be e s t a b l i s h e d  as p a r t  o f  

th e  ed u ca t io n a l  codes o f  t h e  50 s t a t e s .

4. There i s  a b a s i s  o f  a u t h o r i t y  f o r  th e  involvement o f  the  

f e d e ra l  government in  t h e  f i e l d  of  e d u c a t io n ,  and d e c i s io n s  o f  th e  

f e d e r a l  government have become a b a s is  f o r  th e  p r o t e c t i o n  o f  s tu d e n t  

r i g h t s  in  t h e  p u b l i c  s ch o o ls .

Purpose o f  th e  Study 

The purpose o f  th e  s tudy  was as fo l lo w s :

1. This s tu d y  a t tem pted  t o  de termine  t o  what e x t e n t  th e  s t a 

t u t e s  o f  the  50 s t a t e s  r e f l e c t  th e  d e c i s io n s  o f  t h e  United S t a t e s  

Supreme Court in th e  a rea  o f  s tu d e n t  r i g h t s  and th e  d i s c i p l i n a r y  

p r o c e s s .

2. The s tudy  provided c u r r e n t  documentation o f  th e  legal  

s t a t u s  o f  s tu d e n t  r i g h t s  and th e  d i s c i p l i n a r y  process  as provided 

f o r  in  the  s t a t u t e s  o f  a l l  50 s t a t e s .

3. The s tudy  e s t a b l i s h e d  th e  a u t h o r i t y  o f  t h e  f e d e ra l  govern

ment in  th e  f i e l d  o f  e d u c a t io n .

4. The s tudy  advanced s u g g e s t io n s ,  a d d i t i o n s ,  a l t e r a t i o n s ,  or  

d e l e t i o n s  to  t h e  s t a t u t e s  o f  t h e  50 s t a t e s  f o r  th e  purpose o f  im

proving th e  lega l  s t a t u s  o f  s tu d e n t s  and ed u c a to r s  a l i k e .

L im i ta t io n s  of  th e  Study 

The fo l lo w in g  l i m i t a t i o n s  a re  im por tan t  t o  c o n s id e r  when r e 

viewing the  f in d in g s  o f  t h i s  s tudy :

1. The r e s e a r c h  des ign  o f  t h i s  s tudy  was d e s c r i p t i v e  in na tu re  

and a l l  ana lyses  were l im i t e d  to  a s y s te m a t ic  d e s c r i p t i o n  o f  the  t o p i c .



2. The s tu d y  was concerned w i th  th e  t h r e e  landmark United 

S t a t e d  Supreme Court d e c i s io n s  in the  a r e a  o f  s tu d e n t  r i g h t s  and 

th e  d i s c i p l i n a r y  p ro cess .

3. No a t t e m p t  was made t o  deal  w i th  t h e  d e c i s io n s  o f  o t h e r  

c o u r t s ,  both s t a t e  and f e d e r a l ,  un le ss  they  were as  a consequence 

o f  a Supreme Court d e c i s io n .

4. Only t h o se  s t a t u t e s  r e l a t i n g  t o  s t u d e n t  r i g h t s  and th e  d i s 

c i p l i n a r y  p rocess  were analyzed  f o r  t h e i r  l e g a l  s t a t u s .  Rules ,  r eg u 

l a t i o n s  and o rd inances  o r  op in ions  o f  th e  v a r ious  A t torneys  General 

were not  f u l l y  add ressed  in  t h i s  s tudy .

5. The s o - c a l l e d  "Immunity" s t a t u t e s  were no t  cons ide red  com

p re h en s ib ly  as a b a s i s  f o r  th e  co n c lu s io n s  and recommendations in 

Chapter  5.

6. I t  was no t  in tended  to  imply t h a t  c l a r i t y  o f  s t a t u t o r y  l a n 

guage would r e s o lv e  a l l  l i t i g a t i o n  in v o lv in g  t h e  i s s u e s  under con

s i d e r a t i o n .

7. The D i s t r i c t  o f  Columbia was not  inc luded  in t h e  s tudy .

8. No a t t e m p t  was made o t  deal w i th  long - te rm  suspens ions  o r  

ex p u ls io n s .

D e f in i t i o n  o f  Terms

Ambiguity means t h e  absence of  s p e c i f i c i t y  in keeping with  
i d e n t i f i e d  c r i t e r i a  as  e s t a b l i s h e d  in  t h e  National  A sso c ia t io n  of  
Secondary School P r i n c i p a l s  s tudy  o f  s tu d e n t  d i s c i p l i n a r y  p o l i c i e s  
o f  th e  50 s t a t e s .

C o n s t i t u t i o n a l  Guarantees  a r e  th o se  g r a n t s  o f  th e  United 
S t a t e s  C o n s t i t u t i o n  which guaran tees  c e r t a i n  r i g h t s  t o  a l l  c i t i z e n s  
such as freedom o f  speech and assembly.

Corporal Punishment i s  de f ined  as  th e  p rocess  of  i n f l i c t i n g  
phys ica l  f o rc e  on an in d iv id u a l  f o r  t h e  purpose o f  punishment.
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Court i s  used to  mean th e  Supreme Court of  the  United S t a t e s .  
All o t h e r  c o u r t s  a re  l i s t e d  by t h e i r  f u l l  t i t l e .

I n t e r  A1ia i s  used to  mean "among o th e r  th in g s  which a r e  
i n c l u d e d . "

Ipse D ix i t  i s  used to  mean "by o n e ' s  own say s o . "

Loco P a r e n t i s  i s  used to  mean one who s tands  in th e  p lace  
of  the  p a r e n t s .

Procedural  Guarantees a re  def ined  as those  c o n s t i t u t i o n a l  
guaran tees  which provide  f o r  due process  of  law.

Regulatory  Guarantees a re  de f ined  as those  c o n s t i t u t i o n a l  
mandates which impose r e g u la t io n s  p r i o r  o r  subsequent  to  implemen
t a t i o n .

Pub l ic  Schools means th o se  schools  which a re  t a x - su p p o r ted  
and which a r e  c o n t r o l l e d  and opera ted  by the  s t a t e  o r  one of  i t s  
c r e a t i o n s .

S t a t u t o r y  Prov is ion  i s  t h a t  enactment  of  the l e g i s l a t u r e  
o f  the  s t a t e  government designed to  p r o t e c t  th e  i n t e r e s t  o f  th e  
c i t i z e n r y ,  whi le  i n s u r in g  c o n s t i t u t i o n a l  p r o t e c t io n .

Suspension i s  used to  mean th e  temporary exc lus ion  o f  a 
pupil  from c l a s s  o r  school.

Methods o f  th e  Study 

In o rd e r  to  ach ieve  the  purposes o f  t h i s  s tudy ,  th e  f o l 

lowing procedures  were u t i l i z e d :

1. The r i g h t s  and r e s p o n s i b i l i t i e s  o f  s tu d en ts  as provided 

fo r  in  the  Rules and Regula t ions  o f  t h e  Clark County School Dis

t r i c t ,  Las Vegas, Nevada were ana lyzed .

2. Based upon t h i s  a n a l y s i s ,  t h e  Nevada Revised S t a t u t e s  

were analyzed to  determine th e  e x t e n t  to  which they  provided 

gu id e l in e s  o f  d i s c i p l i n a r y  e x p e c ta t io n s .

3. From those  fo u n d a t io n s ,  a s e l e c t  sample o f  r u le s  and regu

l a t i o n s  from s e l e c t e d  school d i s t r i c t s  were reviewed to  de termine  i f  

the  a reas  under s tudy  were addressed by o t h e r  school d i s t r i c t s .
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4. From th e  above samples,  t h e  i s s u e s  under c o n s id e ra t i o n  

c o r r e l a t e d  in to  t h r e e  main a rea s  o f  s tudy with var ious  component 

a r e a s .

5. S t a t e  s t a t u t e s  p e r t a i n i n g  to  s tu d e n t  r i g h t s  and th e  

d i s c i p l i n a r y  process  were then  examined and analyzed to  determine 

th e  e x t e n t  to  which s t a t e  s t a t u t e s  provided f o r  a le g a l  d e s c r i p t i o n  

o r  d e f i n i t i o n  o f  the r i g h t s  and r e s p o n s i b i l i t i e s  o f  s tu d e n t s  and the  

d i s c i p l i n a r y  p rocess .

6. Guide l ines  e s t a b l i s h e d  by th e  National  A sso c ia t io n  of 

Secondary School P r in c ip a l s  in a s tudy  on s tu d e n t  r i g h t s  and the  

d i s c i p l i n a r y  process  were the  c r i t e r i a  used to  determine the  c l a r i t y  

o r  ambigui ty  o f  th e  s t a t e  s t a t u t e s  (39, 1981, p . l ) .

7. Using a v a i l a b l e  lega l  d e f i n i t i o n s  and d e s c r i p t i o n s ,  

p ro to ty p e  b i l l s  f o r  i n c lu s io n  in th e  s t a t e  s t a t u t e s  o f  a l l  50 

s t a t e s  were sugges ted .

Summary

The in fo rm at ion  in  Chapter  1 formed the  b a s i s  f o r  t h i s  s tudy .  

The subsequent  chap te r s  o f  t h i s  s tudy  reviwed in more d e t a i l  the  

r e l a t e d  l i t e r a t u r e ,  r epo r ted  f in d in g s  and a r t i c u l a t e d  th e  summary, 

c onc lus ions  and recommendations.

Chapter  2 in p a r t i c u l a r  d e a l t  wi th  the  review o f  t h e  

l i t e r a t u r e ,  Chapter 3 with  th e  methodology, Chapter  4 w i th  the  

f in d in g s  and Chapter  5 with  th e  summary, conc lus ions  and recommend

a t i o n s  o f  t h i s  s tudy.



Chapter 2

REVIEW OF LITERATURE

"Schoolboys a r e n ' t  bea ten  much anymore, bu t  then they  
d o n ' t  know very much e i t h e r . "

Author Unknown 

In t r o d u c t io n

The purpose of  Chapter  2 was to  review r e l a t e d  l i t e r a t u r e  

in  the  a rea  o f  s tu d e n t  r i g h t s  and th e  d i s c i p l i n a r y  process  in  con

s t i t u t i o n a l  law w ith  the  i n t e n t  o f  determining  from the  review of  

th e  l i t e r a t u r e :  the  h i s t o r y  and ev o lu t io n  of  s tu d e n t  r i g h t s ,  the

changes t h a t  have occured in t h e  f i e l d  and the  h i s t o r y  and t h e o r i e s  

behind co rpora l  punishment.

Beginning in  1969, th e  Supreme Court o f  t h e  United S t a t e s  

decided t h r e e  landmark cases  which d e a l t  wi th  th e  c o n s t i t u t i o n a l  

r i g h t s  o f  s tu d e n t s  in  t h e  p u b l ic  s ch o o ls .  Not s in c e  t h e  founding 

o f  th e  Republic had th e  Supreme Court involved i t s e l f  in the  p rac 

t i c a l  o p e ra t io n  o f  the  n a t i o n ' s  p u b l ic  school system as i t  d id  when 

i t  dec ided  th e se  t h r e e  cases .

Although as e a r l y  as 1819, in  the  case  o f  Dartmouth College 

v. Woodward, 4 Wheaton 518 (1819),  th e  Supreme Court ru le d  t h a t  

"educa t ion  i s  an o b j e c t  o f  n a t io n a l  concern and a p roper  s u b je c t  of  

l e g i s l a t i o n "  (27, 1819, p . 518).  That p a r t i c u l a r  case  involved p o s t 

secondary  educa t ion  and had no d i r e c t  bear ing  on the  n a t i o n ' s  pub l ic  

s choo ls .

9
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In ano ther  c a s e ,  Cooper v. Aaron, 358 U.S. 356 (1958),  the  

Court dec la red  t h a t  a l though educat ion  was a lo ca l  concern ,  s t i l l ,  

l i k e  a l l  o th e r  s t a t e  a c t i v i t y ,  i t  "must be e x e rc i s e d  with  f ed e ra l  

c o n s t i t u t i o n a l  requirements  as they  apply to  s t a t e  a c t io n "  (2 5 ,

1958, p . 360).

In y e t  an o th e r  d e c i s io n ,  West V i rg in ia  Board o f  Education 

v. B a r n e t t e ,  319 U.S. 624 (1943),  i t  was ru led  i n t e r  a l i a  t h a t  a 

p u b l i c  school may no t  compel a s tu d e n t  to  s a l u t e  th e  f l a g  when t h a t  

a c t i o n  v io l a t e d  r e l i g i o u s  b e l i e f s .  Wri t ing f o r  th e  m a jo r i ty  in t h a t  

o p in io n ,  J u s t i c e  Robert Jackson s t a t e d  t h a t  boards o f  educat ion  

"have o f  course im p o r ta n t ,  d e l i c a t e  and h ig h ly  d i s c r e t i o n a r y  func

t i o n s ,  but  none t h a t  they  may no t  perform w i th in  th e  l i m i t s  o f  the  

B i l l  o f  Rights"  (56,  1977, p . 126).

I t  was no t  u n t i l  1969, in the  case o f  T inker  v. Des Moines 

Independent  Community School D i s t r i c t ,  t h a t  th e  i s s u e  o f  s tu d e n t  

r i g h t s  su r faced  as a major  i s s u e .  In t h a t  p a r t i c u l a r  c a se ,  the  

Court d e a l t  with  th e  c o n s t i t u t i o n a l  r i g h t s  o f  s tu d e n t s  as they  ap

p l i e d  t o  f r e e  speech and express ion  (56,  1977, p . 24) .

Following t h a t  d e c i s io n  came two more d e c i s io n s  which 

d e a l t  with the  c o n s t i t u t i o n a l  r i g h t s  o f  s tu d e n t s  and th e  l i m i t a 

t i o n s  p laced  on school a u t h o r i t i e s .  In 1974, in Goss v.  Lopez, 

t h e  Supreme Court l im i t e d  t h a t  r i g h t s  o f  school o f f i c i a l s  to  su s 

pend s tu d e n t s  w i thou t  recou rse  to  the  c o n s t i t u t i o n a l  guaran tee  

o f  due process  (56_, 1977, p. 57).

In 1977, in  t h e  case o f  Ingraham v. Wright,  th e  Supreme

Cour t ,  in  a r e t r e a t  from i t s  e a r l i e r  d e c i s io n s ,  ru le d  in f a v o r  o f

school a u t h o r i t i e s  employing corpora l  punishment as a d i s c i p l i n a r y



t o o l .  The Court  allowed th e  use o f  corpora l  punishment w i th o u t  f u r 

t h e r  c o n s id e r a t i o n  (50,  1977, p . 651).

I t  was in  keeping with  t h e s e  developments t h a t  a l e g a l  memo

randum, p u b l i sh ed  by th e  National  A s so c ia t io n  o f  Secondary School Pr in  

c i p a l s ,  s t a t e d  t h a t  "school a d m i n i s t r a t o r s  . . . must be cog n izan t  

o f  c o n s t i t u t i o n a l  c o n s id e r a t i o n s  and be schooled  in  e d u ca t io n a l  Taw" 

(39 ,  1981, P . l ) .

The H is to ry  and Evolu t ion  o f  S tudent  Rights

"Chi ld ren  do not  shed t h e i r  c o n s t i t u t i o n a l  r i g h t s  a t  the  
school house d o o r ."

Supreme Court  o f  th e  United S t a t e s

With t h a t  s t a t e m e n t ,  t h e  Supreme Court o f  t h e  United S t a t e s  

unleashed a new era  in  t h e  f i e l d  o f  educa t iona l  law. In h i s  m in o r i ty  

op in ion  in  t h a t  same c a s e ,  commonly known as T i n k e r , J u s t i c e  Hugo 

Black had t h i s  to  say about  h i s  c o l l e a g u e s ’ d e c i s io n :

One does not need to  be a p rophe t  or  t h e  son o f  a p rophe t  
t o  know t h a t  a f t e r  t h e  C o u r t ' s  ho ld ing  today some s tu d e n t s  
o f  Iowa's  schools  and indeed in  a l l  schools  w i l l  be re ad y ,  a b le  
and w i l l i n g  to  defy t h e i r  t e a c h e r s  on p r a c t i c a l l y  a l l  o rd e rs  
(97,  1969, p . 628).

J u s t i c e  Black b e l iev ed  t h a t  w i th  t h i s  d e c i s i o n ,  s tu d e n t s  would 

h e n c e fo r th  b e l i e v e  t h a t  i t  i s  t h e i r  r i g h t ,  g ran ted  them by th e  con

s t i t u t i o n ,  t o  run the  schoo ls  o f  th e  n a t io n :

I t  i s  no th ing  but  w ish fu l  t h in k in g  to  imagine t h a t  
young immature s tu d e n t s  w i l l  not  soon b e l i e v e  t h a t  i t  
i s  t h e i r  r i g h t  t o  co n t ro l  the  school r a t h e r  than th e  
r i g h t  o f  t h e  s t a t e  (90 ,  1969, p . 628) .

J u s t i c e  Black re fu se d  to  b e l i e v e  t h a t  " the C o n s t i t u t io n  compels t e a 

c h e r s ,  p a r e n t s  and e l e c t e d  school o f f i c i a l s  to  s u r r e n d e r  c o n t ro l  o f  

t h e  American p u b l i c  school system to  s tu d e n t s  (JI7, 1969, p . 628).
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The United S t a t e s  i s  one o f  th e  few n a t io n s  with  no s y s 

tem o f  n a t io n a l  educat ion  such as e x i s t s  in  o th e r  n a t io n s  (53 ,

1976, p . 197).  The C o n s t i t u t i o n ,  in f a c t ,  does not  mention even once 

the  word "educat ion"  and t h e r e f o r e ,  educat ion  f a l l s  under th e  pu r 

view o f  t h e  Tenth Amendment which s t a t e s  t h a t

th e  powers not  de lega ted  to  th e  United S ta te d  by th e  C o n s t i 
t u t i o n ,  nor  p r o h ib i t e d  t o  i t  by th e  S t a t e s ,  a r e  r e se rv ed  to  
t h e  S t a t e s  r e s p e c t i v e l y , o r  t o  t h e  people (7 ,̂ 1978, p . 444) .

The f ed e ra l  government became involved  i n d i r e c t l y  in  th e  

e d u ca t iona l  process  by means o f  i n t e r p r e t i n g  va r ious  c la u se s  of  

th e  United S t a t e s  C o n s t i t u t io n .  Most n o ta b le  o f  th ese  c la u se s  had 

been t h e  F i r s t ,  F i f t h ,  E igh th ,  Tenth and Fourteenth  Amendments to  

th e  C o n s t i t u t io n  ( 53_, 1976, p. 198).

With Dartmouth College v. Woodward, th e  co u r t  began to  i n 

volve i t s e l f  in the  area  o f  educa t ion  and has cont inued to  do so.

In 1923, th e  case  o f  Meyer v. Nebraska, 262 U.S. 390 (1923),  p laced  

a l i m i t  on th e  p o l i c e  powers o f  th e  s t a t e  in favo r  o f  p a re n ta l  

r i g h t s  (5JU 1976, p . 199).  That case  was followed in tu rn  by P ie rc e  

Bro thers  v. Soc ie ty  o f  S i s t e r s  o f  the  Holy Names o f  Jesus  and Mary, 

268 U.S. 510 (1925), which upheld th e  r i g h t  o f  p a ren t s  to  send 

t h e i r  c h i ld r e n  t o  p r i v a t e  schools  ( 5 3 , 1976, p . 200).  A f t e r  P ie rc e  

came Cochran v. Louis iana ,  281 U.S. 370 (1930),  Everson v. Board 

o f  Educat ion ,  330 U.S. 1, (1947),  McColum v. Board o f  Educa t ion ,  333 

U.S. 203 (1948),  Zorach v. Clausen,  343 U.S. 306 (1952),  th e  l an d 

mark Brown v. Board o f  Educat ion ,  347 U.S. 483 (1954) and in Cooper 

v. Aaron, whi le  conceding t h a t  educa t ion  was "p r im a r i ly  the  respon

s i b i l i t y  o f  the  S ta t e s "  educa t ion  was "not  precluded from n a t io n a l  

l e g i s l a t i o n "  (25^, 1958, p . 620).
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Other  cases  fol lowed:  Engel v. V i t a l e ,  370 U.S. 421

(1962);  Lemon v. Kurtsman, 403 U.S. 602 (1972);  Wisconsin v.

Yoder,  406 U.S. 205 (1972);  San Antonio v. Rodriguez, 411 U.S.

1 (1973);  Lau v. Nichols ,  414 U.S. 563 (1974);  and many o th e r s .

Not u n t i l  T in k e r , however, had th e  Court involved i t s e l f  

wi th  a case  which d e a l t  with  th e  a c tu a l  o p e ra t io n  o f  th e  p u b l ic  

s ch o o ls ,  p a r t i c u l a r l y  th e  d i s c i p l i n a r y  p rocess .

Two th in g s  a re  c e r t a i n :  th e  impact o f  the  f e d e ra l  gov

ernment has r e s u l t e d ,  among o th e r  t h i n g s ,  from th e  d e c i s io n s  of  

the  Supreme Court o f  the  United S t a t e s  and th e  lower c o u r t s  in 

th e  f e d e ra l  system (53^, 1976, p . 197);  and secondly ,  th e  i s s u e  o f  

s tu d e n t  r i g h t s ,  while  seeming to  be an o ld  concern,  was a r e c e n t  

phenomenon (4JL 1975, p . 40) .

While t h e r e  were some d e c i s io n s  o f  the  f ede ra l  c o u r t s  t h a t  

dated  back a hundred y e a r s ,  th e  f e d e ra l  j u d i c i a r y  had on ly  been a c 

t i v e  in  the  f i e l d  f o r  the  l a s t  25 y e a r s  (53,  1976, p . 197) ,  and i t  

was dur ing  t h a t  t ime t h a t  s tu d e n t  r i g h t s  had su r faced  as an i s s u e .  

Why s tu d e n t  r i g h t s  became an i s s u e  i s  not  a l t o g e t h e r  c l e a r ,  but  

many t h e o r i e s  were p o s s ib l e .  McNeil (21) (41, 1975, p . 40) b e l ie v ed  

t h a t  i t  was an awareness o f  human r i g h t s  in general t h a t  was h e i g h t 

ened in  r e c e n t  y e a r s .  This awareness,  coupled to  the  war in Vie t

nam, led  to  t h e  p o l i t i c i z a t i o n  o f  c o l l e g e  s tu d e n ts  and hence,  to  a 

p a r t i c u l a r  awareness of  s tu d e n t  r i g h t s .

I t  should  be n o ted ,  however, t h a t  while  the  i s s u e  o f  s t u 

dent r i g h t s  was a r e c e n t  phenomenon, l i t i g a t i o n  o f  s tu d e n t  i s su e s  

was no t .  There was a d i s t i n c t  d i f f e r e n c e  between th e  d e c i s io n s  in
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B arn e t t e  and T i n k e r . In th e  fo rm er ,  th e  Court  merely upheld th e  

r i g h t  o f  an in d iv id u a l  t o  p r a c t i c e  h is  r e l i g i o n  whether  in  school 

o r  ou t  and had n o t  a t tem pted  an i n t r u s i o n  i n t o  th e  r i g h t s  o f  the  

s t a t e s  o r  lo ca l  communities t o  run th e  p u b l i c  s c h o o ls .  T i n k e r , 

however, was a c a l c u l a t e d  d e c i s io n  made on b e h a l f  o f  s tu d e n t s  r e 

q u e s t in g  to  e x e r c i s e  t h e i r  c o n s t i t u t i o n a l  r i g h t s  w i th in  t h e  f rame

work o f  th e  p u b l i c  school system and the  Supreme C o u r t ' s  a c q u ie s -  

ence t o  t h a t  r e q u e s t  (41, 1975, p . 40) .

L ieb ley  (41^ 1975, p . 40) su g g es t s  an o th e r  f a c t o r ,  namely 

t h a t  u n t i l  r e c e n t l y  i t  was assumed t h a t  " r i g h t s "  r e f e r r e d  t o  the  

r i g h t s  o f  a d u l t ,  white  males ,  and t h a t  w i th  th e  advent  o f  "b lack  

r i g h t s , "  "m in o r i ty  r i g h t s , "  "women's r i g h t s "  and "gay r i g h t s "  would 

come " s tu d e n t  r i g h t s . "  Whatever th e  r e a s o n s ,  the  f a c t  o f  th e  mat

t e r  was t h a t  s t u d e n t  r i g h t s  were in to rd u ce d  as  an i s s u e  by th e  

T inker  d e c i s io n .

I r a  G la s e r ,  an American C iv i l  L i b e r t i e s  Union (ACLU) a c t i 

v i s t ,  argued t h a t  t h e r e  were on ly  two i n s t i t u t i o n s  in t h e  United 

S t a t e s  which " s t e a d f a s t l y  deny t h a t  t h e  B i l l  o f  Rights  a p p l i e s  to  

them. One i s  t h e  m i l i t a r y  and th e  o t h e r  i s  t h e  p u b l i c  schoo ls"

(44, 1972, p . 134) .  The p u b l i c  s c h o o l s ,  c la imed G la s e r ,  " te ac h  

and preach t h a t  a u t h o r i t y  i s  more im por tan t  than freedom, o r d e r  

more p re c io u s  than  l i b e r t y ,  and d i s c i p l i n e  a h ig h e r  value  than  

in d iv id u a l  ex p ress io n "  (4 4 , 1972, p . 134).

As one o f  th e  c o u r t s  n o te d ,  c o u r t s  were n o t  and a r e  n o t  

th e  p ro p e r  forums f o r  a d j u d i c a t i n g  school d i s c i p l i n a r y  problems:

We th in k  i t  a misuse o f  our  j u d i c i a l  power t o  d e te rm in e ,  
f o r  example,  whether  a t e a c h e r  has a c te d  a r b i t r a r i l y  in  
paddl ing  a p a r t i c u l a r  c h i l d  f o r  c e r t a i n  behav io r  o r  whether
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in  a p a r t i c u l a r  i n s t a n c e  o f  misconduct  f i v e  l i c k s  would have 
been more a p p ro p r i a t e  than  ten  l i c k s  (50,  1977, p . 723).

A Changing P r o f i l e

P r i o r  t o  1967, says Kimbrough (53,  1976, p . 207) ,  th e  

r e l a t i o n s h i p  o f  th e  school master  t o  the  s tu d e n t  was one o f  in loco 

p a r e n t i s  as e s t a b l i s h e d  in  th e  common law. This meant t h a t  school 

a u t h o r i t i e s  viewed t h e i r  r e l a t i o n s h i p  with t h e i r  s tu d e n t s  as being 

th e  same r e l a t i o n s h i p  t h a t  p a re n t s  had with  t h e i r  c h i l d r e n .  In 

loco p a r e n t i s , t h e  b as ic  r i g h t s  enjoyed by the  p a r e n t s ,  i s  t h e  r i g h t  

o f  cus tody n o t  l i b e r t y  (53,  1976, p . 207) .  The Supreme Court gener 

a l l y  recognized  th e  common law p r i n c i p l e s  as apply ing  t o  th e  schools  

when i t  no ted t h a t  " te a c h e r s  may impose reasonab le  bu t  n o t  ex ce s s iv e  

f o r c e  to  d i s c i p l i n e  a c h i ld "  (5£,  1977, p . 724).

In absence o f  c o u n t e r v a i l in g  law o r  c o n s t i t u t i o n a l  mandate,  

t h e  common law p r i n c i p l e s  a p p l ie d  t o  th e  r e l a t i o n s h i p  between school 

a u t h o r i t i e s  and t h e i r  s tu d e n t s .  In 1967, however, t h e  Supreme Court 

is su ed  i t s  d e c i s io n  in  In Re G a u l t , and with  t h a t  d e c i s io n ,  th e  com

mon law p r i n c i p l e  governing th e  r e l a t i o n s h i p  between s tu d e n t  and 

school was r ep laced  with a c o n s t i t u t i o n a l  r e l a t i o n s h i p  (53^, 1976, 

p . 207) .  While th e  d ec i s io n  in Gault  d id  no t  d i r e c t l y  invo lve  th e  

sch o o ls ,  t h e  p receden t  s e t  was q u ic k ly  followed by a more f a r -  

reach ing  d e c i s io n ,  namely, T in k e r .

As long as  schools  opera ted  under t h e  concept  o f  in loco 

p a r e n t i s , they  could d i s c i p l i n e  as they  saw f i t  w i th in  t h e  bounds 

of  r e a so n ;  T i n k e r , however,  changed a l l  t h a t .  According to  F lygare ,  

(34, 1979, p . 210) i t  was the  Tinker  d ec i s io n  which "ushered in the
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s tu d e n t  r i g h t s  movement o f  th e  s e v e n t i e s "  and with  t h e  excep t ion  

o f  Brown v. Board o f  Educa t ion ,  s a id  F ly g a re ,  " th e  T in k e r  case  i s  

p robab ly  th e  most im por tan t  ed u c a t io n a l  d e c i s io n  e v e r  rendered  

by th e  United S t a t e s  Supreme Court" (34, 1979, p . 210).

Immediately fo l lo w in g  T in k e r ,  t h e  United S t a t e s  Court o f  

Appeals f o r  th e  Seventh C i r c u i t  d e c id e d ,  in  t h e  case o f  S c o v i l l e

v. Board o f  Education o f  J o l i e t  Township High Schoo l ,  t h a t  th e

school board could  no t  expel s tu d e n t s  f o r  what had been termed 

"g ross  d i so b ed ien ce"  and "misconduct" by th e  Board a f t e r  the  

s tu d e n t s  pub l i shed  o b j e c t i o n a b l e  m a t e r i a l  in  t h e i r  underground 

newspaper.

We conclude t h a t  a b s e n t  e v i d e n t i a r y  showing, and an ap
p r o p r i a t e  ba lanc ing  o f  t h e  ev idence  . . .  to  de te rm ine
whether  t h e  Board was j u s t i f i e d  in  a f o r e c a s t  o f  t h e  d i s 
r u p t io n  and i n t e r f e r e n c e ,  as r e q u i r e d  under  T inker  . . .
(87,  1970, p . 10).

With t h a t  d e c i s i o n ,  the  Court o f  Appeals e n te re d  judgment f o r  

th e  s tu d e n t s  and th e  United S t a t e s  Supreme Court denied  

c e r t i o r a r i  and r e fu se d  to  hear  t h e  case  (88,  1970, p . 826) .  An 

im p o r tan t  q u e s t io n  asked was s imply: Why bo the r  w i th  s tu d e n t

r i g h t s  when th e  i s s u e  had been dormant f o r  so many y e a r s ?  Ac

co rd ing  to  t h e  ACLU th e  answer was t h a t

i f  secondary  school s tu d e n t s  a r e  to  become c i t i z e n s  in  t h e  
dem ocra t ic  p r o c e s s ,  they  must be given every o p p o r tu n i ty  
t o  p a r t i c i p a t e  in  th e  school and in  the  community w ith  
r i g h t s  b road ly  analagous t o  t h a t  o f  a d u l t  c i t i z e n s  (44,
1972, p . 142).

The ACLU f u r t h e r  m ain ta ined :

From th e  s ta n d p o in t  o f  academic freedom and c i v i l  l i 
b e r t i e s ,  an e s s e n t i a l  problem in  t h e  secondary  schools  
i s  how b e s t  to  m a in ta in  and encourage freedom o f  e x p r e s 
s io n  and assembly w hi le  s im u l ta n e o u s ly  in c lu d in g  a sense  
o f  r e s p o n s i b i l i t y  and good c i t i z e n s h i p  with  awareness o f  
th e  ex cesses  i n t o  which th e  immatur i ty  o f  s tu d e n t s  might 
lead  (44, 1972, p . 142).
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I t  was t h e  T in k e r  d e c i s i o n ,  s a id  F ly g a re ,  more than  any 

o t h e r ,  t h a t  was r e s p o n s i b l e  f o r  a l lo w in g  s tu d e n t s  t o  " j o i n  po

l i t i c a l  o r g a n i z a t i o n s  and to  have due p rocess  p r i o r  t o  suspen 

s io n s  and e x p u ls io n s"  (34 ,  1979, p . 210) .  Yet even t h e  ACLU did  

n o t  advoca te  u n l im i te d  s t u d e n t  r i g h t s :

I t  i s  t h e  r e s p o n s i b i l i t y  o f  f a c u l t y  and a d m i n i s t r a t i o n  
t o  d e c id e  when a s i t u a t i o n  r e q u i r e s  a l i m i t  o f  freedom f o r  
t h e  purpose  o f  p r o t e c t i n g  t h e  s tu d e n t s  and t h e  school from 
harsh  consequences .  In e x e r c i s i n g  t h a t  r e s p o n s i b i l i t y ,  
c e r t a i n  fundamental  p r i n c i p l e s  should  be acce p ted  in  o rd e r  
to  p r e v e n t  th e  use o f  a d m i n i s t r a t i v e  d i s c r e t i o n  t o  e l i m i 
n a te  l e g i t i m a t e  c o n t r o v e r s y  and l e g i t i m a t e  freedom (44,  
1979, p . 142).

The ACLU sug g es ted  t h a t  t h r e e  b a s ic  p r i n c i p l e s  a p p l ie d  

in  d e te rm in in g  when th e  c u r t a i l m e n t  o f  c e r t a i n  r i g h t s  were in 

o r d e r :

1. A r e c o g n i t i o n  t h a t  freedom im pl ies  t h e  r i g h t  to  
make m is takes  and t h a t  s t u d e n t s  must sometimes be p e r 
m i t t e d  t o  a c t  in ways which a r e  p r e d i c t a b l y  unwise so long 
as t h e  consequences o f  t h e i r  a c t s  a r e  no t  dangerous t o  
l i f e  and p r o p e r ty  and do n o t  s e r i o u s l y  d i s r u p t  t h e  acade 
mic p r o c e s s .

2. A r e c o g n i t i o n  t h a t  s t u d e n t s  should  have th e  r i g h t s  
t o  l i v e  under t h e  p r i n c i p l e s  o f  " r u l e  o f  law" r a t h e r  than 
" r u l e  o f  p e r s o n a l i t y . "

3. A r e c o g n i t i o n  t h a t  d e v i a t i o n  from t h e  o p in io n s  o r  
s t a t e m e n t s  deemed d e s i r a b l e  by th e  f a c u l t y  i s  no t  ip so  
f a c t o  a danger  t o  t h e  e d u c a t io n a l  p rocess  (44 ,  1979, p . 142) .

In t h e  case  o f  Cox v. L o u i s i a n a ,  t h e  Court r u le d  t h a t  

t h e  r i g h t s  o f  f r e e  speech and assembly do no t  mean t h a t  e v e ry 

one w i th  an op in ion  and b e l i e f  t o  ex p re s s  may a d d re s s  a group a t  

any t ime o r  p la c e  (26,. 1965, p . 356).

In h i s  c l o s i n g  remarks in  t h e  T inker  c a s e ,  J u s t i c e  Hugo 

Black w ro te :

The o r i g i n a l  idea  of s c h o o l s ,  which I do no t  b e l i e v e
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i s  y e t  abandoned as w o r th le s s  o r  out  o f  d a t e ,  was t h a t  
c h i ld r e n  had n o t  y e t  reached t h a t  p o in t  in  e x p e r ien ce  or  
wisdom which enab led  them to  teach  a l l  o f  t h e i r  e l d e r s  . . . 
t axpaye rs  send c h i ld r e n  t o  school on th e  premise  t h a t  
t h e i r  age i s  such t h a t  th ey  need to  l e a r n  n o t  te a c h .  Change 
has been s a id  t o  be t r u l y  th e  law o f  l i f e ,  bu t  sometimes 
t h e  o ld  and th e  t r i e d  a re  t r u e  and worth ho ld ing  (97,
1969, p . 628).

J u s t i c e  Black a l s o  no ted  t h a t

I f o r  one,  am f u l l y  persuaded t h a t  school p u p i l s  a re  not 
wise enough, even w i th  t h i s  C o u r t ' s  e x p e r t  he lp  from 
W ashingtin ,  to  run th e  23,900 p u b l i c  school systems in  our  
f i f t y  s t a t e s  (9 7 , 1969, p . 628).

In 1974, t h e  Court s c r u t i n i z e d  and in t ru d e d  f u r t h e r  i n to  

t h e  f i e l d  o f  s tu d e n t  r i g h t s  and a t t a c k e d  th e  i s s u e  o f  suspension 

as  a d i s c i p l i n a r y  measure .  In Goss v. Lopez, t h e  Court ru le d  

t h a t  c o n s t i t u t i o n a l  g u a ran te e s  o f  due p rocess  a r e  a p p l i c a b l e  

in  d i s c i p l i n a r y  h ea r in g s  where th e  s tu d e n t  i s  dep r ived  o f  a 

p r o p e r ty  i n t e r e s t  gua ran teed  t o  him by th e  C o n s t i t u t i o n  (4 0 ,

1975, p . 725).

What e x a c t l y  was t h e  r o l e  o f  the  t e a c h e r  and school with 

r e s p e c t  t o  t h e i r  s t u d e n t  and t h e i r  r i g h t s ?  Banas s t a t e d  t h a t  a 

t e a c h e r  " i s  n o th in g  more than  a p o l i c e  o f f i c e r  w i th o u t  b e n e f i t  

o f  badge o r  gun" (8 ,  1976, p . 211) .  A M asschuse t ts  c o u r t  put  i t  

t h i s  way:

Schools should  be e s p e c i a l l y  s e n s i t i v e  t o  t h e i r  r espon
s i b i l i t y  f o r  t r e a t i n g  s tu d e n t s  f a i r l y .  The American pu b l ic  
school system,  which has a b a s ic  r e s p o n s i b i l i t y  f o r  i n s t i l 
l i n g  in  i t s  s t u d e n t s  an a p p r e c i a t i o n  o f  our  democrat ic  
system, i s  a p e c u l i a r l y  a p p r o p r i a t e  p la c e  f o r  th e  use o f  
fundam enta l ly  f a i r  p rocedures  (4 0 , 1975, p . 727).

The Supreme Court  o f  th e  United S t a t e s  s a i d :

The S t a t e  i s  c o n s t r a i n e d  to  recogn ize  a s t u d e n t ' s  l e g i 
t im a te  e n t i t l e m e n t  to  a p u b l i c  educa t ion  as  a p r o p e r ty  i n 
t e r e s t  which i s  p r o t e c t e d  by the  Due Process  Clause and
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which may not be taken  away f o r  misconduct w i th o u t  adher
ence to  th e  minimum procedures  r e q u i re d  by t h a t  c lause  
(40, 1975, p . 727).

In a comment on the  importance o f  educa t ion  as a governmental

f u n c t io n ,  J u s t i c e  Byron White wrote f o r  th e  m a jo r i ty  in  the

Goss case:

Education i s  perhaps th e  most importan t  f u n c t io n  of  
s t a t e  and loca l  governments ,  and the  t o t a l  e x c lu s io n  from 
the  educa t iona l  process  f o r  more than  a t r i v i a l  p e r io d ,  
and c e r t a i n l y  i f  t h e  suspension i s  f o r  t en  days ,  i s  a 
s e r io u s  even t  in  th e  l i f e  o f  the  suspended c h i l d  (40,  1975, 
p . 728).

In s p i t e  o f  t h a t  o p in io n ,  th e  Court emphasized t h a t  by and l a r g e ,

w ith  few e x c e p t io n s ,  educa t ion  was a m a t t e r  l e f t  t o  th e  s t a t e s :

J u d ic i a l  i n t e r p o s i t i o n  in  the  o p e ra t io n  o f  t h e  pub l ic  
school system o f  the  Nation causes problems r e q u i r i n g  care  
and r e s t r a i n t  . . .  By and l a r g e ,  p u b l ic  educa t ion  in our  
Nation i s  committed to  t h e  con tro l  o f  s t a t e  and local  
a u t h o r i t i e s  (56^, 1977, p. 140).

The Court a l s o  noted t h a t  i t  was not  a t t em p t in g  in any 

way to  outlaw suspens ions  or  make t h e i r  im pos i t ion  an impos- 

s i b i l i t y :

The s t u d e n t ' s  i n t e r e s t  i s  t o  avoid u n f a i r  o r  mistaken 
exc lus ion  from th e  educa t iona l  p ro c e s s ,  with a l l  o f  i t s  
u n fo r tu n a te  consequences.  The Due Process  Clause w i l l  
not s h i e l d  him from suspens ions  p ro p e r ly  imposed, but  i t  
d i s s e r v i c e s  both h is  i n t e r e s t  and th e  i n t e r e s t  o f  the
S ta te  i f  h is  suspension  i s  in f a c t  unwarranted (56, 1977,
p . 140).

The Court went on to  say t h a t  "suspension i s  cons ide red  not only 

to  be a necessary  too l  to  main ta in  o rd e r  but  a v a lu ab le  educa

t i o n a l  device (56, 1977, p . 140).  In f a c t ,  the  Court f e l t  t h a t  

i t  had done noth ing  more than  impose requirements  "which a r e ,  

i f  a n y th in g ,  l e s s  than a f a i r  minded school p r in c ip a l  would im

pose upon h im se lf  to  avoid u n f a i r  suspens ion"  (5i6, 1977, p . 140).
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The Court had p r e s c r i b e d ,  as a m a t t e r  o f  c o n s t i t u t i o n a l  law, the  

minimum c o n s t i t u t i o n a l  requirements  a p p l i c a b l e  to  s tu d e n t  d i s c i 

p l i n e  in the  p u b l ic  schoo ls .

Why the  Court i n t e r j e c t e d  i t s e l f  i n to  a procedural  i s s u e  

which i t  conceded should fundamental ly  be th e  p rovince  of  s t a t e  

and loca l  governments was b e s t  s t a t e d  by J u s t i c e  F e l ix  F ra n k fu r t e r  

when he s a id  t h a t  "procedure  i s  to  law as s c i e n t i f i c  method is  

t o  sc ience"  (48, 1967, p . 21) .  O the rs ,  however, d i s a g re e d ,  N o l te ,  

an e x p e r t  on school law, s t a t e d  t h a t  r e so lv in g  th e  i s s u e s  r e l a t i n g  

to  due process  r i g h t s  o f  s tu d e n t s  could make "p u b l ic  school o- 

p e r a t i o n  a p o t e n t i a l  nightmare f o r  many school boards  and admin

i s t r a t o r s "  (_31, 1976, p . 2 ) .  J u s t i c e  Lewis J .  Powell,  a former 

chairman of  th e  Richmond, V i rg in ia  School Board, w r i t i n g  f o r  the  

m in o r i ty  in the  Goss c a s e ,  s t a t e d  t h a t  "few r u l i n g s  would i n t e r 

f e r e  more e x t e n s iv e ly  in  th e  d a i l y  f u n c t io n in g  o f  schools  than  

s u b je c t i n g  r o u t i n e  d i s c i p l i n e  to  the  f o r m a l i t i e s  and j u d i c i a l  

o v e r s ig h t  o f  due process  (3^ ,  1976, p . 2) .

Corporal Punishment

"He who does not b e a te th  h is  son ,  h a te th  him."

Proverbs

In' the  l a s t  o f  t h e  landmark cases  o f  th e  1970s d e a l in g  

with s tu d e n t  r i g h t s ,  th e  Court agreed to  hear  a case  t h a t  i n 

volved th e  c o n s t i t u t i o n a l i t y  o f  corporal  punishment as a d i s 

c i p l i n a r y  method. The C o u r t ' s  ag ree ing  to  hear  the  ca se ,

Ingraham v. Wright,  seemed a lo g ic a l  c o n t in u a t io n  o f  i t s  p r e 

v ious  e f f o r t s ,  begun in  Tinker  and followed by Goss , to  s e t  th e
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c o n s t i t u t i o n a l  l i m i t s  and requ irem ents  in s tu d e n t  r i g h t s  c a s e s .

No doubt ,  many expec ted  th e  Court to  c o n t in u e  t o  s c rap e  away a t  

th e  a u t h o r i t y  o f  t e a c h e r s  and a d m i n i s t r a t o r s  t o  d i s c i p l i n e  s t u 

d e n t s ,  as i t  had done in t h e  p rev ious  two c a s e s .  This t im e ,  

however, t h e  Court  r e t r e a t e d ,  and J u s t i c e  Lewis Powell ,  t h e  d i s 

s e n t e r  in t h e  Goss d e c i s i o n ,  found h im se l f  a t  t h e  head o f  a 5-4 

Supreme Court  m a jo r i t y  which had upheld t h a t  r i g h t  o f  school 

a u t h o r i t i e s  t o  impose co rpo ra l  punishment in  th e  p u b l i c  s choo ls  

(50,  1977, p . 711).  The Court had made c l e a r  in Ingraham t h a t  no t  

only  was i t  n o t  w i l l i n g  t o  extend Goss any f u r t h e r ,  but  meant what 

i t  s a id  when i t  s t a t e d  in  Goss t h a t  o p e r a t io n  o f  th e  n a t i o n ' s  

p u b l i c  schoo ls  was a m a t t e r  f o r  s t a t e  and loca l  a u t h o r i t i e s :

In e s sence  we r e f u s e  t o  s e t  f o r t h ,  as  c o n s t i t u t i o n a l l y  
mandated,  p rocedura l  s ta n d a rd s  f o r  an a c t i v i t y  which i s  
n o t  s u b s t a n t i a l  enough,  on a c o n s t i t u t i o n a l  l e v e l ,  t o  j u s 
t i f y  th e  t ime and e f f o r t ,  which would have t o  be expended 
by th e  school in  adhere ing  to  th o se  p rocedures  o r  to  
j u s t i f y  f u r t h e  r  i n t e r f e r e n c e  by f e d e r a l  c o u r t s  i n t o  t h e  
i n t e r n a l  a f f a i r s  o f  p u b l i c  schoo ls  ( 50 , 1977, p . 722).

F i sk e ,  o f  t h e  ACLU, s t a t e d  in a p r e s e n t a t i o n  to  t h e  Los 

Angeles Board o f  Educa t ion ,  which was ho ld ing  h ea r in g s  on whether  

t o  r e s t o r e  c o rpo ra l  punishment  t o  th e  Los Angeles school sys tem,  

t h a t

nobody has shown t h a t  i t  (co rpo ra l  punishment)  i s  in  any 
way e f f e c t i v e  in  he lp in g  th e  s tu d e n t  t o  develop  more r e 
s p o n s i b l e ,  s l e f - d i s c i p l i n e d  b ehav io r  o r  even in  he lp in g  
o t h e r  s tu d e n t s  and t e a c h e r s  be more s e c u re .  In f a c t ,  use 
o f  v io le n c e  on such s tu d e n t s  g en e ra te s  r a g e ,  r e sen tm ent  
and h o s t i l i t y  and may i n t e n s i f y  t h e  very  beh av io r  problems 
t h a t  t r i g g e r e d  th e  punishment ( 5 6 , 1977, p . 84) .

A f t e r  l i s t e n i n g  to  F i s k e ,  the  Los Angeles Board o f  Education

voted to  r e s t o r e  c o rp o ra l  punishment t o  th e  Los Angeles school

system (56,  1977, p . 84 ) .  Reardon and o th e r s  d i s a g re e d  w i th  Fiske
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on the  wisdom o f  corpora l  punishment as an educa t iona l  device 

and p r o fe s s io n a l  opinion was s h a rp ly  d iv id e  on the  i s s u e .

One o f  the  q u es t io n s  asked was: I f  no t  corporal  pun ish 

ment,  then what as a d i s c i p l i n a r y  measure? School a u t h o r i t i e s ,  

s a id  t h e  Supreme Cour t ,  regarded corpora l  punishment as a " l e s s  

d r a s t i c  measure than suspension o r  expu ls ion"  (5£, 1977, p . 736).  

Another s ta te m e n t  o f te n  made with regard  to  corpora l  pun ish 

ment was t h a t  both s tu d e n t s  and p a re n t s  o f te n  want i t .  Fiske 

responded to  t h a t  argument and s a id  t h a t  " c h i ld re n  may ask 

f o r  drugs and a d u l t s ,  t o o ,  but  t h a t  d o e s n ' t  mean we give  i t  to  

them" (56 , 1977, p . 8 4 ) .  She f u r t h e r  s t a t e d  t h a t  "schools  o f te n  

do no t  g ive in t o  p a r e n t s '  demands nor  should they  when those  

demands v i o l a t e  p r i n c i p l e s  o f  sound educa t ion  and mental h e a l th "  

(5 6 , 1977, p . 724).  Bishop Fulton J .  Sheen, however,  once ob

served  in a r a d io  address  t h a t  "noth ing  b u i ld s  c h a r a c t e r  b e t t e r

than a p a t  on th e  back,  i f  given o f te n  enough, hard enough and

low enough." Another ed u ca to r  on t r i a l  f o r  spanking a s tu d e n t  

observed t h a t  "spanking o f  a s tu d e n t  i s  a r i t u a l ,  not  a b e a t 

ing" (54, 1959, p. u n k . ) .

Aside from F i s k e ' s  own ip se  d i x i t  t h a t  corpora l  pun ish

ment v i o l a t e s  good mental h e a l t h ,  p r o fe s s io n a l  and pu b l ic  o p in 

ion was s h a rp ly  d iv id e d  on the  p r a c t i c e  and had been f o r  more 

than a c en tu ry  (50,  1977, p . 724).  And with regard  t o  corpora l  

punishment,  th e  Supreme Court s t a t e d  t h a t  "we can see no t r e n d  

toward i t s  e l im in a t io n "  (4 6 , 1977, p . 724).

Corporal punishment had indeed been a r i t u a l  and p a r t  

o f  the  school s e t t i n g  f o r  a long t ime.  The B r i t i s h  general  ,



0. Wilkenson, in d e s c r i b i n g  h i s  days a t  Eton s t a t e d  t h a t

swish ing  was merely a s l i g h t  s t i m u l a t i n g  p rocess  which an
Eton boy was r a t h e r  proud o f  undergoing a t  some t ime or
o t h e r ;  f o r  not  t o  have been f logged  c e r t a i n l y  c a s t  a stigma 
on an Eton lad  in  a f t e r  l i f e ;  a t  l e a s t  i t  was so in  my days 
(45, 1964, p . 62) .

John Lodwick, w r i t i n g  a s em i-au to b io g ra p h ic a l  accoun t 

ing on th e  B r i t i s h  Naval Academy a t  Dartmouth t r e a t e d  th e  i s s u e  

o f  c o rpo ra l  punishment as  r a t h e r  r o u t i n e .  In one passage  he had 

th e  c a d e t  c a p t a in  speaking  t o  one o f  the  cad e t s  and s t a t e d :

You know d o n ' t  you t h a t  f o r  p e r s i s t e n t  s la c k n e s s  I could 
have you taken  to  t h e  gym, where you 'd  be pu t  over  a box- 
horse  and given twenty  o f f i c i a l  cu ts  w ith  t h e  d o c to r  s t a n d 
ing by,  and t h a t  th e  reco rd  o f  t h a t  would go to  th e  Admir- 
a l i t y ?  ( 57, 1951, p . 230) .

In a n o th e r  i n s t a n c e ,  c a d e t  Roffey t o l d  a f e l l o w - c a d e t  w i th  r e 

gard t o  owning a "cane" to  be used f o r  " b e a t in g s"  t h a t  " y o u ' r e

o b l ig e d  to  use one sometimes bu t  you can borrow i t .  You d o n ' t

have to  buy one o f  your own" (54, 1951, p . 213).

In y e t  a n o th e r  i n t e r e s t i n g  commentary on th e  va lue  and 

e f f e c t  o f  co rpo ra l  punishment ,  th e  fo l lo w in g  was found:

"I  s e e  t h a t  y o u 'v e  never  been b e a te n ,  f o r  example,"  
says  t h e  cad e t  c a p t a in  to  one o f  the  c a d e t s ,  named Tay lo r .  
"That means t h a t  you i n c i t e  o th e r s  more s tu p id  bu t  keep in 
th e  background y o u r s e l f .  Well ,  I 'm going to  do you a fav o r  
T ay lo r .  When you leav e  t h i s  cab in  y o u ' r e  going to  f in d  
y o u r s e l f  suddenly  more p o p u la r  . . . and probab ly  a b i t  
more human too .  Bend o v e r . "  "But what have I done,  s i r ? "  
s a i d  Tay lo r .  "There i s  an o f f e n s e  c a l l e d  p r i d e , "  s a id  the
c a d e t  c a p t a i n .  He gave T a y lo r  s ix  c u t s ,  and they  h u r t
(57,  1951, p . 109).

With rega red  to  t h e  le g a l  a s p e c t s  o f  co rp o ra l  punishment 

many i s s u e s  were r a i s e d  by p a re n t s  and s tu d e n t s  a l i k e  who were 

opposed to  t h e  p r a c t i c e  in  t h e  p u b l i c  s ch o o ls .  Most common a-  

mong t h e s e  i s s u e s  were t h e  d e n ia l  o f  due process  and th e  r i g h t
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o f  p a ren ts  to  b r in g  up t h e i r  c h i ld r e n  as th ey  saw f i t .  The c o u r t s ,  

however, took a dim view o f  i n d iv id u a l s  who t r i e d  t o  b r ing  novel 

ideas  i n t o  the  courtroom. In one c a s e ,  Simms v. Board o f  Educa

t i o n  o f  Independent  School D i s t r i c t  No. 22 ,  329 F. Supp. 678 (D.- 

N.M., 1971), the  c o u r t  s t a t e d :

This c o u r t  knows o f  no law which e s t a b l i s h e s  th e  r i g h t  
o f  a school pupi l  to  formal n o t i c e ,  hea r in g  o r  r e p re s e n 
t a t i o n  b e fo re  c o rpo ra l  punishment may be i n f l i c t e d  by school 
a u t h o r i t i e s  . . . t h i s  co u r t  ta k e s  j u d i c i a l  n o t i c e  t h a t  th e  
purposes  t o  be se rved  by corpora l  punishment  would be long 
passed i f  formal n o t i c e ,  hear ing  and r e p r e s e n t a t i o n  were 
r e q u i re d  (JJ3, 1976, p . 55) .

E s s e n t i a l l y ,  f o r  co rpo ra l  punishment  t o  be l e g a l ,  i t  must 

have been r e a so n ab le  in  th e  eyes o f  t h e  j u d i c i a r y  QO, 1976, p.

63) .  Four s t a n d a rd s  have g e n e r a l l y  been upheld by th e  j u d i c i a r y  

w i th  regard  to  th e  im p o s i t io n  o f  co rpo ra l  punishment:

1. That co rp o ra l  punishment be in  conformance with 
s t a t u t o r y  enactment.

2. That co rpo ra l  punishment be f o r  th e  purpose o f  
c o r r e c t i o n  w i th o u t  m a l ice .

3. That i t  no t  be c rue l  or  e x c e s s iv e  so as t o  leave 
permanent marks o r  i n j u r i e s .

4. That i t  be s u i t e d  to  the  age and sex o f  th e  pupil  
(16, 1976, p . 64) .

A North Caro l ina  Cour t ,  in  the  case  o f  S t a t e  v. Pender

g r a s s ,  19 N.C. 365, 31 AM DEC 416 (1837),  s t a t e d :

We hold t h e r e f o r e ,  as a general  r u l e ,  t h a t  t e a c h e r s  
exceed th e  l i m i t s  o f  t h e i r  a u t h o r i t y  when th e y  cause 
l a s t i n g  m i s c h i e f ;  bu t  a c t  w i th in  t h e  l i m i t  o f  i t  when 
they  i n f l i c t  temporary  pain (JJD, 1976, p . 65) .

Another charge o f t e n  brought  by p a r e n t s ,  was t h a t  i n 

f l i c t i n g  corpora l  punishment on s tu d e n t s  w i th o u t  p a r e n ta l  con

s e n t  depr ives  s tu d e n t s  and p a re n t s  o f  t h e i r  r i g h t s  o f  due process
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under  the  F our teen th  Amendment because any u t i l i z a t i o n  o f  c o rpo ra l  

punishment i s  a r b i t r a r y ,  c a p r i c io u s  and u n r e l a t e d  to  any l e g i t i m a t e  

e d u ca t io n a l  purpose  (33,  1980, p . 53) .  In t h e  case  o f  Ware v.  E s t e s ,  

328 F. Supp. 657 (N.D. Tex. 1971), t h e  c o u r t  s t a t e d :

I t  i s  no t  w i th in  t h i s  c o u r t ' s  f u n c t i o n ,  o r  in d iv id u a l  
competence, t o  pass  judgment upon th e  m e r i t s  o f  co rpora l  
punishment as an ed u ca t iona l  too l  o r  a means of  d i s c i p l i n e .
The wisdom o f  th e  p o l i c y  i s  not t h e  c o u r t ' s  concern.  The 
only judgment made i s  t h a t  th e  ev idence  has not  shown t h i s  
p o l i c y  t o  be a r b i t r a r y ,  c a p r i c i o u s ,  unreasonable  o r  wholly 
u n r e l a t e d  t o  th e  competency o f  th e  s t a t e  in  de te rm in ing  i t s  
ed u ca t io n a l  p o l i c y  (10,  1976, p . 72) .

The c o u r t s ,  in  f a c t ,  had r e fu s e d  t o  s u b s t i t u t e  t h e i r  

judgment f o r  t h a t  o f  the  s t a t e s  in  ca ses  t h a t  involved wisdom 

o f  co rpo ra l  punishment as  a d i s c i p l i n a r y  t o o l :

This c o u r t  can n o t ,  under  a p p l i c a b l e  law ,  and would not  
i f  a p p l i c a b l e  law pe rm i t ted  th e  e x e r c i s e  o f  such d i s c r e t i o n ,  
s u b s t i t u t e  i t s  judgment f o r  th e  judgments o f  th e  d e fendan ts  
( th e  Board o f  Education)  in t h e  case  a t  hand on what r e g u 
l a t i o n s  a r e  a p p r o p r i a t e  t o  m a in ta in  o r d e r  and in su re  r e s p e c t  
o f  p u p i l s  f o r  school d i s c i p l i n e  and p r o p e r ty .  This c o u r t  w i l l  
no t  a c t  a s  a super  school board t o  second guess t h e  d e fendan ts  
. . .  i f  our  ed u c a t io n a l  i n s t i t u t i o n s  a r e  not  a l lowed to  r u l e  
th em se lv e s ,  w i th in  rea so n ab le  bounds, as h e r e ,  exp e r ien ce  has 
demonstra ted  t h a t  o th e r s  w i l l  r u l e  them t o  d e s t r u c t i o n .  ( 1 0 , 
1976, p . 74)

I t  should  be noted t h a t  w h i le  hundreds o f  co rpora l  p u n ish 

ment cases  have reached th e  va r ious  c o u r t s  in t h e  l a n d ,  no t  one 

c o u r t  had ev e r  d e c la r e d  th e  custom u n c o n s t i t u t i o n a l .  One can 

s p e c u la t e  as  t o  the  r e a so n s ;  pe rhaps ,  as  one c o u r t  put  i t ,  " c o r 

poral  punishment o f  p u p i l s  by t e a c h e r s  was p r a c t i c e d  in  th e  

schoo ls  long p r i o r  t o  th e  adop t ion  o f  t h e  F our teen th  Amendment,"

( 10. 1976, p . 74) o r ,  as  t h e  Supreme Court  s t a t e d :  "The use o f

corpora l  punishment in  t h i s  coun try  as  a means o f  d i s c i p l i n i n g
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s c h o o lc h i ld r e n  d a t e s  back to  th e  c o lo n ia l  per iod"  (5(3, 1977, 

p . 723).

I t  seemed t h a t  th e  i s s u e  was s e t t l e d  in  1975 w i th  the  

d e c i s io n  o f  t h e  United S t a t e s  D i s t r i c t  Court f o r  th e  Middle 

D i s t r i c t  o f  North C a r o l in a ,  in  th e  case  o f  Baker v. Owen, 395 

F. Supp. 294 (M.D.N.C. 1975). That p a r t i c u l a r  c o u r t  s t a t e d ,  in  

response  t o  a s u i t  by a pa ren t  who claimed t h a t  co rpora l  p u n ish 

ment i s  u n c o n s t i t u t i o n a l  i n s o f a r  as  i t  i s  used over  p a r e n ta l  ob

j e c t i o n s ,  t h a t

i t  should  be c l e a r  beyond p re a d v e n tu re ,  indeed s e l f - e v i 
d e n t ,  t h a t  t o  f u l f i l l  i t s  assumed du ty  o f  p rov id ing  an 
educa t ion  t o  a l l  who want i t ,  a s t a t e  must m a in ta in  o r d e r  
w i th in  i t s  schoo ls  . . .  so long as t h e  f o r c e  used i s  
r e a so n ab le  - and t h a t  i s  a l l  t h e  s t a t u t e  here a l lows - 
school o f f i c i a l s  a r e  f r e e  to  employ co rpora l  punishment 
f o r  d i s c i p l i n a r y  purposes u n t i l ,  in  t h e  e x e r c i s e  o f  t h e i r  
own p r o fe s s io n a l  judgment,  o r  in  response  t o  concer ted  
p r e s s u r e  from opposing p a r e n t s ,  th ey  dec ide  t h a t  i t s  harm 
outweighs i t s  u t i l i t y  (H), 1976, p . 89 ) .

In t h a t  c a s e ,  t h e  co u r t  s t a t e d  t h a t  a l though  co rpora l  

punishment was p e rm is sa b le ,  t e a c h e r s  must fo l low  t h r e e  g u id e 

l i n e s  when employing c o rpo ra l  punishment:

1. They must forewarn s tu d e n t s  t h a t  c e r t a i n  b ehav io r  i s  
pun ishab le  by c o rp o ra l  punishment.

2. Another school o f f i c i a l  must be p r e s e n t  t o  w i tness  
th e  punishment.

3. Pa ren ts  must be fu rn i s h e d  a w r i t t e n  s ta te m e n t  o f  
padd l ing  on r e q u e s t  ( 10 , 1976, p . 89 ) .

On October  20,  1975, t h e  United S t a t e s  Supreme Court  

(96 S. CT. 210) (JT3, 1976, p . 89) a f f i rm e d  w i th o u t  comment th e  

d e c i s io n  o f  th e  lower c o u r t .  At th e  same t im e ,  however, a n o th e r  

co rpo ra l  punishment case  had worked i t s  way up through th e  f e d 

e r a l  c o u r t  system.
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Why th e  Supreme Court agreed to  hear  the  new case ,  In 

graham v. Wright,  i s  u n c lea r  s in c e  i t  had j u s t  a f f i rm ed  th e  Baker 

d e c i s io n ,  and the  United S t a t e s  Court o f  Appeals f o r  the  F i f th  

C i r c u i t  d id  not  r u l e  d i f f e r e n t l y  in the  Ingraham case  (50, 1977, 

p . 711).

The Court might have been t r y i n g  to  s e t t l e  t h i s  i s sue  

o f  corpora l  punishment in a most d e f i n i t i v e  manner, o r  perhaps ,  

in t h e  words o f  J u s t i c e  Lewis Powell,  enough was enough:

In the  few y e a r s  s in c e  Tinker  t h e r e  have been l i t e r a l 
l y  hundreds of  cases  o f  school c h i ld r e n  a l l e g i n g  v i o l a t i o n  
o f  t h e i r  c o n s t i t u t i o n a l  r i g h t s .  One can only s p e c u la te  to  
t h e  e x t e n t  to  which p u b l ic  educa t ion  w i l l  be d i s r u p te d  by 
g iv ing  every c h i ld  power to  c o n te s t  in c o u r t  any d ec i s io n  
made by h is  t e a c h e r  (40, 1975, p . 730).

J u s t i c e  Powell wrote f o r  the m a jo r i t y  in  th e  Ingraham 

c a s e ,  a sweeping d e c i s io n  f o r  school a u t h o r i t i e s  and t e a c h e r s .

So sweeping a d e c i s io n  was Ingraham t h a t  i t  d id  away with even 

th e  minor r e s t r i c t i o n s  imposed in  the  Baker d e c i s io n  (50, 1977, 

p . 711).

In a f i v e - t o - f o u r  d e c i s i o n ,  th e  High Court no t  only up

held th e  c o n s t i t u t i o n a l i t y  o f  corporal  punishment as not  being 

v i o l a t i v e  of  the  Eighth Amendment p r o h ib i t i o n  a g a i n s t  crue l  

and unusual punishment,  bu t  r e fu se d  to  extend th e  p r o t e c t io n  o f  

the  Four teen th  Amendment's Due Process  Clause t o  corporal  pun

ishment c a s e s ,  as i t  had done in  Goss. No h e a r in g ,  s a id  the  

Cour t ,  was necessa ry  before  corpora l  punishment could be i n 

f l i c t e d  (50, 1977, p . 736).  Ingraham, says F ly g a re ,  was a 

"sweeping d e c i s io n  t h a t  seemed to  take  f e d e ra l  c o u r t s  out  o f  

the  bus iness  of  dec id ing  corpora l  punishment cases"  (33, 1980, 

p . 53) .
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In s p i t e  o f  t h a t  a s s e r t i o n ,  an o th e r  c a s e ,  Hall v.  Tawney, 

621 F 2nd 607, W. Va. (1980),  a t tem pted  t o  e x p l o i t  th e  i s s u e s  

l e f t  unreso lved  by Ingraham ( 33, 1980, p . 53).  H a l l ,  in her  s u i t ,  

charged t h a t  co rp o ra l  punishment v i o l a t e d  her  p a r e n t s '  r i g h t  to  

de termine  th e  means by which she could  be d i s c i p l i n e d .  Secondly ,  

a l l e g e d  H a l l ,  c o rpo ra l  punishment v i o l a t e d  s u b s t a n t i v e  due p ro 

cess  r a t h e r  than  procedura l  due process  ( 313, 1980, p . 53) .

The United S t a t e s  D i s t r i c t  Court f o r  the  Southern Dis

t r i c t  o f  West V i r g in i a  d ism issed  th e  case  on the  grounds t h a t  

Ingraham had f o r e c l o s e d  f e d e ra l  cases  on co rpo ra l  punishment 

( 33, 1980, p . 53) .  The Fourth C i r c u i t  Court o f  Appeals ,  however, 

rev e rsed  th e  D i s t r i c t  Court in  p a r t  and remanded th e  case  to  

the  lower c o u r t  f o r  f u r t h e r  p roceed ings .

On th e  i s s u e  o f  p a r e n t a l  r i g h t s ,  The Fourth C i r c u i t  

Court upheld t h e  D i s t r i c t  C our t ,  s t a t i n g :

The S t a t e  i n t e r e s t  in  m a in ta in in g  o r d e r  in  t h e  
schoo ls  l i m i t s  t h e  r i g h t s  o f  p a r t i c u l a r  p a ren t s  u n i 
l a t e r a l l y  to  ex cep t  t h e i r  c h i l d r e n  from the  regime to  
which o t h e r  c h i l d r e n  a re  s u b j e c t  (J33, 1980, p . 53) .

On th e  i s s u e  of  s u b s t a n t i v e  due p r o c e s s ,  however, t h e  

Appeals Court  remanded th e  case  t o  th e  D i s t r i c t  C our t ,  s t a t i n g  

t h a t  t h e  Supreme Court e x p r e s s ly  r e fu s e d  to  dec ide  whether  o r  

under what c i rcum stances  co rpo ra l  punishment  o f  a p u b l i c  

school c h i l d  had given r i s e  t o  an independent  f e d e ra l  cause  o f  

a c t i o n  t o  v i n d i c a t e  s u b s t a n t i v e  r i g h t s  under  th e  Due Process  

Clause (33, 1980, p . 53) .

In a t t e m p t in g  to  d e f in e  s u b s t a n t i v e  due p r o c e s s ,  t h e  

Fourth C i r c u i t  Cour t s a id :
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The s u b s t a n t i v e  due p rocess  i n q u i ry  in school co rpora l  
punishment cases  must be whether  t h e  f o r c e  a p p l i e d  caused 
i n j u r y  so s e v e r e ,  o r  so d i s p r o p o r t i o n a t e  to  th e  need p r e 
s e n t e d ,  and was so i n s p i r e d  by m al ice  o r  sadism r a t h e r  than  
a merely  c a r e l e s s  o r  unwise excess  o f  zeal  t h a t  i t  amounted 
to  a b ru ta l  and inhumane abuse o f  o f f i c i a l  power l i t e r a l l y  
shocking to  t h e  consc ience  (33, 1980, p . 53) .

From a lega l  p o in t  o f  view, t h e  case  f o r  corpora l  pun

ishment may have been s t a t e d  over  a hundred y e a r s  ago in  the  

case  o f  Cooper v. McJunkin, 4 Ind.  290 (1853) ,  when t h a t  c o u r t  

s t a t e d :

The husband can no lo n g e r  m odera te ly  c h a s t i s e  h is  w i f e ,  
nor  . . . th e  m as te r  h is  s e rv a n t  . . . even th e  degrading 
c r u e l t i e s  o f  th e  naval s e r v i c e  have been a r r e s t e d .  Why 
t h e  person of  th e  schoo lboy ,  . . . should  be l e s s  sac red  
in  th e  eyes o f  th e  law . . . i s  not e a s i l y  e x p la in e d .  I t  
i s  r e g r e t t e d  t h a t  such a r e  th e  a u t h o r i t i e s  -  s t i l l  c o u r t s  
a r e  bound by them (JT), 1976, p . 93) .

From a s o c i e t a l  p o i n t  o f  view, t h e  Los Angeles Herald 

Examiner may have s t a t e d  i t  b e s t  when i t  s a id :

The Supreme Court  has recognized  t h e  t im e ly  v a l i d i t y  
o f  th e  a n c i e n t  p roverb  which c a u t io n s  t h a t  t o  sp a re  the  
rod i s  t o  s p o i l  th e  c h i ld  (5 8 , 1977, p . 14).

The a r t i c l e  a l s o  noted t h a t

Chi ld ren  need r e a l  d i s c i p l i n e  as never  b e fo re .  All too 
o f t e n  they  g e t  i t  o n ly  a t  school . . . you c a n ' t  r e a l l y  
reason  w i th  a c h i l d  e f f e c t i v e l y  on a l l  o ccas io n s  when 
behav io r  needs c o r r e c t i n g .  Sometimes on ly  a j u d i c i o u s  
spanking works - and i t  works most o f  t h e  t ime because 
y o u n g s te r s  r e s p e c t  and p s y c h o lo g ic a l l y  need c o n s t r u c t i v e  
a d u l t  a u t h o r i t y  as a g u i d e l i n e  f o r  growth.

When they  have no r e s p e c t  f o r  p a r e n ta l  a u t h o r i t y ,  family  
r e l a t i o n s  break down. When they  have no r e s p e c t  f o r  school 
a u t h o r i t y ,  t h e  ed u c a t io n a l  system breaks  down and i n v i t e s  
t h e  e s t im a ted  70,000 s tu d e n t  a s s a u l t s  now being  committed 
on t e a c h e r s  each y e a r  (5J3, 1977, p.  14).

In an o th e r  v e i n ,  Hentoff  wrote :

S tuden ts  who a r e  most o f t e n  t a r g e t s  o f  c o rpo ra l  pun ish 
ment a r e  those  w ith  low s e l f - e s t e e m .  Being paddled and 
o th e rw ise  abused only makes them f e e l  more h o p e le s s ,  s e l f -
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r e j e c t i n g  and angry (46, 1980, p. 115).

In ano the r  a r t i c l e ,  a mother ,  w r i t i n g  in  s u p p o r t  of  

c o rpo ra l  punishment,  s t a t e d :

I r e a l i z e  t h a t  eminent e x p e r t s  w i l l  argue  every  p o in t  
expressed  h e re in .  But I c la im  e x p e r t  s t a t u s  a l s o  on th e  
b a s i s  t h a t  I have t r i e d  a l l  t h e i r  damnfool n o t ions  on c h i l d  
r e a r i n g  and a lmost  l o s t  both my s a n i t y  and my son .  A f t e r  
4£ y e a r s  under th e  above program (using  co rp o ra l  pun ish 
ment f o r  m isbehavior)  my l l i  y e a r  o ld  boy i s  a joy  and a 
d e l i g h t  . . . He w i l l  be a good man. And i s n ' t  t h a t  the  
p o in t  o f  th e  whole c h i l d  r e a r i n g  p rocess?  (_59, 1977, p. 115).

Goldsmith (39,  1981, p . 2) suggested  what he c a l l s  th e  

11 F ' s  f o r  d r a f t i n g  a code o f  d i s c i p l i n e  t o  i n s u r e  p roper  o rd e r  

in t h e  s c h o o ls .  Contained in t h i s  code a r e  g u i d e l i n e s  which a t 

tempted t o  i n s u r e  t h a t  Supreme Court  mandates were observed .

According to  Gluckman (38, 1982, p . l ) ,  i t  was a l s o  im

p o r t a n t  t o  see  t o  i t  t h a t  cha rges  in  a d i s c i p l i n a r y  proceed ing  

were c l e a r  no m a t t e r  what th e  o f f e n s e  o r  th e  punishment.  Such 

charges  as "con t inues  to  conduct  h im se l f  in  an i r r e s p o n s i b l e  

and d i s r u p t i v e  manner" (38 ,  1982, p . 4) had been found to  be 

wanting by a t  l e a s t  one f e d e ra l  c o u r t  ( K e l l e r  v. Fochs , 385 F. 

Supp. 262, E.D. WIS. 1974).

Summary

Chapter  2 a t tem pted  to  cover  th e  scope o f  th e  t h r e e  

landmark Supreme Court d e c i s io n s  which d e a l t  w i th  th e  i s s u e  of  

s t u d e n t  r i g h t s .  Beginning w i th  t h e  T inker  d e c i s io n  in  1969 and 

th rough  th e  Ingraham c ase  in 1977, th e  Supreme Court expanded 

th e  r i g h t s  o f  s tu d e n t s  as never  b e f o r e .  The i n t r o d u c t o r y  p a r t  o f  

Chapter  2 a t tem pted  to  s e t  th e  s t a g e  f o r  t h e  r e s t  o f  t h e  c h a p t e r ,
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e x p la in in g  th e  r o l e  o f  t h e  f e d e ra l  j u d i c i a r y  in  the  f e d e ra l  

p rocess .

Beginning with  th e  second s e c t i o n ,  "The H is to ry  and 

Evolu t ion  o f  S tuden t  R ig h t s , "  s t u d e n t  r i g h t s  from a le g a l  p e r 

s p e c t iv e  were t r a c e d  through th e  d e c i s io n s  o f  the  v a r ious  f e 

de ra l  c o u r t s  bu t  p a r t i c u l a r l y  t h e  s ta t e m e n ts  o f  th e  United 

S t a t e s  Supreme Court .  The e v o lu t io n  o f  s tu d e n t  r i g h t s  was an

a ly z ed ,  beg inn ing  with  th e  Tinker  d e c i s io n  and proceeding 

through Goss and Ingraham. T i n k e r , i t  was po in ted  o u t ,  a l though  

not  the  f i r s t  s t u d e n t  r i g h t s  case  t o  be l i t i g a t e d ,  was t h e  f i r s t  

case  t o  be dec ided  on the  b a s i s  t h a t  s t u d e n t s  enjoy c o n s t i t u t i o n 

a l  r i g h t s  even while  a t  sch o o l ,  o r  as t h e  Supreme Court pu t  i t :  

"Chi ld ren  do not  shed t h e i r  c o n s t i t u t i o n a l  r i g h t s  a t  t h e  s c h o o l -  

house door" (J37, 1969, p . 728).

In t h e  next  s e c t i o n ,  "A Changing P r o f i l e , "  an a t tem pt  

was made to  show th e  e v o lu t io n  and change which took p la ce  w i th  

regard  t o  s tu d e n t  r i g h t s  and th e  a u t h o r i t y  e x e rc i s e d  over  s t u 

den ts  by school  a u t h o r i t i e s .  From th e  lo n g -h e ld  common law con

cep t  o f  in  loco  p a r e n t i s , the  Supreme C our t ,  by i s s u i n g  i t s  de

c i s i o n  in t h e  Gault  c a s e ,  changed t h a t  r e l a t i o n s h i p  i n t o  a con

s t i t u t i o n a l  one,  namely, t h a t  c h i l d r e n  were e n t i t l e d  to  t h e  same 

c o n s t i t u t i o n a l  p r o t e c t i o n s  as  a d u l t s  when con f ron ted  with  th e  

lega l  system. Following G a u l t , T inker  was t h e  next l o g i c a l  

s t e p ,  namely, i f  c h i l d r e n  enjoyed c o n s t i t u t i o n a l  g u a ran tees  in 

d e a l in g  w i th  t h e  l e g a l  system, t h e s e  same c o n s t i t u t i o n a l  r i g h t s  

were extended t o  a l l  s i t u a t i o n s ,  t h e  p u b l i c  school not  ex cep ted .
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T i n k e r , in t u r n ,  was followed by Goss, which proceeded to  ex

tend c o n s t i t u t i o n a l  g u a ra n te e s ,  in t h i s  c a s e ,  due p ro c e s s ,  i n to  

th e  d i s c i p l i n a r y  proceedings  employed by the  p u b l ic  s choo ls .

Culminating the  c y c l e ,  was an a t tem pt  to  in t roduce  con

s t i t u t i o n a l  p r o h ib i t i o n s  i n t o  th e  d i s c i p l i n a r y  o p e ra t io n s  of  the  

p u b l i c  s c h o o ls ,  namely, to  f o r b i d  corporal  punishment as being 

v i o l a t i v e  o f  the  Eighth Amendment's cruel  and unusual punishment 

c la u s e .

In agree ing  to  hear  the  Ingraham c a s e ,  the  Supreme Court 

had the  o p p o r tu n i ty  to  do j u s t  t h a t ;  i n s t e a d ,  i t  b a lk ed ,  s t a t i n g  

in  e f f e c t  t h a t  enough was enough. The f e d e ra l  c o u r t s  would s top  

t r y i n g  to  s u b s t i t u t e  t h e i r  judgment f o r  t h a t  o f  loca l  school o f 

f i c i a l s  and re fused  to  a l low corpora l  punishment t o  f a l l  under 

the  purview o f  the  Eighth Amendment. This was the  f i r s t  r e t r e a t  

on s tu d e n t  r i g h t s  by the  High Court s in c e  i t  had f i r s t  heard the  

Gault  case  in  1967.

The C o u r t ' s  comments in Ingraham were,  in  e f f e c t ,  the  

founda t ion  o f  t h i s  s tu d y ,  f o r  in those  comments the  Court im

p l i e d  t h a t  th e  proper  remedies f o r  change l i e  with  th e  s t a t u t e s  

of  the  50 s t a t e s  and not  with  th e  f e d e ra l  c o u r t s .



C h a p t e r  3

METHODOLOGY

I n t r o d u c t io n

The purpose  o f  Chapter  3 was t o  ex p la in  th e  methods, 

t e c h n iq u e s  and in s t ru m e n ta t io n  used t o  ach ieve  th e  r e s u l t s  o f  

t h i s  s tu d y .  The f i n a l  p roduc t  o f  t h i s  p rocess  was a proposal  

f o r  t h e  development o f  l e g i s l a t i o n  des igned  to  a s s i s t  school 

o f f i c i a l s  in  th e  implementation o f  s t a t u t o r y  law in conformance 

with  c o n s t i t u t i o n a l  requ irem ents  in  the  f i e l d  o f  s tu d e n t  r i g h t s  

and th e  d i s c i p l i n a r y  p rocess .

The proposa l  was a l s o  des igned  to  c l a r i f y  th o se  s t a t u t e s  

which, due t o  th e  vagueness o f  t h e  language used in them, were 

o f te n  a major  cause  o f  l i t i g a t i o n .

Technique /  I n s t ru m e n ta t io n

A sea rc h  was made o f  r e l a t e d  l i t e r a t u r e  in o r d e r  t o  Iden

t i f y  p rev ious  e f f o r t s  to  d e s c r ib e  s tu d e n t  r i g h t s  i s s u e s  and the  

d i s c i p l i n a r y  p ro c e s s .  As a s t a r t i n g  p o i n t ,  an a n a l y s i s  was done 

o f  t h e  Clark County School D i s t r i c t  Rules and Regula t ions  as they  

p e r t a i n  t o  s tu d e n t  r i g h t s  and t h e  d i s c i p l i n a r y  p ro c e s s .  This 

a n a l y s i s  was done in  o rd e r  t o  de termine  how th e  t h r e e  landmark 

cases  under  c o n s id e ra t i o n  were add ressed  a t  th e  school l e v e l ,

An a n a l y s i s  was then under taken o f  seven o t h e r  s e l e c t e d  

school d i s t r i c t s  from around th e  n a t io n  to  de termine  how th e s e
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i s s u e s  were d e a l t  with  by the  s e l e c t e d  d i s t r i c t s .  The pur

pose ,  i t  should be remembered, was not  t o  compile a s tudy of  

s e l e c t e d  school d i s t r i c t s ,  s in c e  t h i s  was n o t  t h e  focus of  

t h i s  p r o j e c t .  R a ther ,  e i g h t  school d i s t r i c t s ,  inc lu d in g  

Clark County, were surveyed to  r e f l e c t  s i z e  and to  provide 

f o r  a sample o f  th e  i s s u e s  addressed  by th e se  loca l  d i s t r i c t s .

The sample school d i s t r i c t s  were chosen from among 

those  a v a i l a b l e  in r e l a t e d  l i t e r a t u r e .  No a t tem pt  was made 

to  ana lyze  var ious  r u l e s  and r e g u la t io n s  o f  lo c a l  governing 

b oards ,  as those  r u le s  p e r t a in e d  to  the  same i s s u e s  under 

c o n s id e ra t i o n .

The r i g h t s  o f  s tu d e n t s  and th e  d i s c i p l i n a r y  process  

were broken down in to  t h r e e  major a reas  o f  c o n s id e ra t io n  and 

t h e i r  components. The component a reas  were those  which co r 

r e l a t e d  with l i s t i n g s  o f  a s tudy  undertaken by the  Nat ional 

A ssoc ia t ion  o f  Secondary School P r in c i p a l s  in th e  a rea  of  

s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  p rocess .  The th r e e  areas  

and t h e i r  component p a r t s  were as fo l low s :

Area 1 - F i r s t  and Fourth Amendment C o n s t i t u t io n a l  Guarantees 

and th e  fo l low ing  components:

Freedom of  Speech 

S tudent  r i g h t s  

Search and s e iz u re  

Area 2 - Fourteenth  Amendment Procedural Guarantees  and Sus

pension and th e  fo l lowing  components:

Suspension mentioned



Suspension l im i t e d

Grounds f o r  suspens ion  l i s t e d

Grounds l i s t e d  as v i o l a t i o n  o f  r u l e s

Grounds l i s t e d  as d i s r u p t i v e  conduct

Grounds l i s t e d  as  d i s o b e d i e n c e / d e f i a n c e / i n s u b o r d i n a t i o n

Grounds l i s t e d  as  endangering o r  a s s a u l t i n g  p u p i l s /p e r so n n e l

Grounds l i s t e d  a scau s in g  damage t o  school o r  p ro p e r ty

Grounds l i s t e d  as  use o f  p r o f a n i t y / v u l g a r i t y

Grounds l i s t e d  as immorali ty

Grounds l i s t e d  as  p o s se s s io n  o f  w eapons /f i rea rm s

Grounds l i s t e d  as c o n v ic t io n  o f  crime

Grounds l i s t e d  as o t h e r

Suspensions  -  l o c a l  o p t io n

Suspensions l i m i t e d  t o  s t a t u t o r y  p ro v is io n s

Suspension p rocedures  s t a t u t o r i l y  p r e s c r ib e d

Suspension p rocedures  lo ca l  op t io n

Procedures r e q u i re d  -  hear ing

Procedures  r e q u i r e d  -  n o t i c e

Procedures r e q u i r e d  -  conference

Preocedures  r e q u i r e d  -  appeal p e rm i t te d

A u th o r i ty  t o  suspend - board o f  edu ca t io n

A u th o r i ty  t o  suspend - s u p e r in t e n d e n t

A u th o r i ty  t o  suspend - p r in c ip a l

Area 3 - Eighth and Four teen th  Amendment Regula tory  Guarantees  and

Corporal Punishment and th e  fo l low ing  components:
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Corporal punishment -  s p e c i f i c a l l y  a u th o r iz ed

Corporal punishment -  s p e c i f i c a l l y  p ro h ib i t e d

Corporal punishment p e rm i t te d  under r i g h t  o f  loco  p a r e n t i s  
o r  o t h e r  grounds

Schools f u n c t io n  under s t a t e  r u l e s  r eg a rd in g  c o rp o ra l  punishment

Schools f u n c t io n  under lo c a l  o p t io n  reg a rd in g  co rpo ra l  punishment

Corporal punishment a d m in i s t e r e d  by t e a c h e r

Corporal punishment a d m in i s t e r e d  by p r in c ip a l

Corporal punishment a d m in i s t e r e d  by school a d m i n i s t r a t o r

Corporal punishment a d m in is te re d  by c e r t i f i c a t e d  personnel

Corporal punishment a d m in is te red  by o th e r s  -  a i d e s / s t u d e n t
t e a c h e r s / b u s  d r i v e r s / o t h e r  s u p e rv i s o r s  o f  p u p i l s

R e s t r i c t i o n s  on use o f  co rp o ra l  punishment

Witness  r e q u i re d

W ri t ten  r e p o r t / o r a l  r e p o r t  r e q u i re d  

The f i r s t  a r ea  c o n s i s t e d  o f  Freedom o f  Speech and E x p res s io n ,  S tudent  

R ig h t s ,  and Search and S e iz u re  as  they  a p p l ie d  t o  c o n s t i t u t i o n a l  

g u a ran tees  found in  the  F i r s t  and Fourth Amendments. The second area  

c o n s i s t e d  o f  Suspensions  and th e  r i g h t  o f  procedura l  due p r o c e s s ,  as 

found in  t h e  Four teen th  Amendment. The t h i r d  and f i n a l  a r e a  c o n s i s t e d  

o f  Corporal Punishment and r e g u l a t o r y  guaran tees  as  d e a l t  w i th  by th e  

Eighth  and Four teen th  Amendments. These a r e a s  were chosen s in c e  they  

r e f l e c t e d  th e  t h r e e  a r e a s  under  c o n s id e r a t i o n  as  a r e s u l t  o f  the  

t h r e e  landmark cases  dec ided  by th e  United S t a t e s  Supreme Court .  I t  

was im p o r tan t  f o r  t h e  purposes  o f  t h i s  s tudy  to  unders tand  th e  d e c i 

s io n s  o f  t h e  United S t a t e s  Supreme Court  w ith  r e s p e c t  t o  th e  i s s u e s  

under c o n s i d e r a t i o n .



The f i r s t  landmark case d ea l in g  w i th  th e  r i g h t  of  s t u 

den ts  and the  d i s c i p l i n a r y  p ro c e ss ,  T inker  v. Des Moines, was 

decided in 1969 and e s t a b l i s h e d  the  r i g h t  o f  p u b l ic  school s tu d e n t s  

t o  e x e r c i s e  f r e e  speech and express ion  whi le  a t  schoo l ,  as guaran

t eed  by the  F i r s t  Amendment to  th e  United S t a t e s  C o n s t i t u t io n .  The 

Court noted:

School o f f i c i a l s  do not possess  a b s o lu t e  a u t h o r i t y  over  
t h e i r  s t u d e n t s .  S tudents  in  school as well  as out  of  
school a r e  "persons"  under our  c o n s t i t u t i o n .  They are  
possessed o f  fundemental r i g h t s  which the  S t a t e  must r e s p e c t  
. . .  In t h e  absence o f  a s p e c i f i c  showing o f  c o n s t i t u t i o n 
a l l y  v a l id  reasons  to  r e g u la t e  t h e i r  speech ,  s tu d en ts  a r e  
e n t i t l e d  t o  freedom o f  exp ress ion  o f  t h e i r  views (56,  1977,
p . 128).

The Court a l s o  noted t h a t  th e  c o n s t i t u t i o n a l  r i g h t s  of  s tu d en ts  

do not  end a t  th e  schoolhouse door (J56, 1977, p . 138) and as a 

r e s u l t ,  Search and Se izu re  was included in the  area  of  c o n s id e r 

a t i o n  as well as f r e e  speech and the  r i g h t  t o  be f r e e  o f  d re s s  

codes absen t  a showing o f  d i s r u p t i o n .

The second case  under c o n s id e r a t i o n ,  Goss v. Lopez, a ro se  

ou t  of  a Four teen th  Amendment i s s u e  which involved suspens ion  of  

s tu d e n ts  from p u b l i c  school and th e  procedural  due process  guar 

an tee s  t o  which they  were e n t i t l e d  under the  Four teenth  Amendment 

when a p r o te c t e d  l i b e r t y  i n t e r e s t  was a t  s t a k e .  Said the  Court:

Having chosen to  extend the  r i g h t  t o  an ed u c a t io n ,  Ohio 
may not  withdraw t h a t  r i g h t  on grounds o f  misconduct ab sen t  
fundamenta l ly  f a i r  procedures to  determine whether the  
misconduct occurred  (86, 1977, p . 178).

The t h i r d  and f i n a l  ca se ,  Ingraham v. Wright,  decided 

in  1977, d e a l t  w i th  the  c o n s t i t u t i o n a l i t y  o f  corpora l  pun ish-
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ment as a d i s c i p l i n a r y  t o o l ,  which a rose  out  o f  c o n s id e ra t i o n  

o f  th e  Eighth Amendment's p r o h ib i t i o n  a g a in s t  c rue l  and un

usual punishment and th e  Four teen th  Amendment's requ irement  

o f  due process  s i m i l a r  t o  the  one r a i s e d  in Goss. The Court 

d ec ided ,  however, t h a t

we adhere . . . and hold t h a t  the  Eighth Amendment 
does no t  apply t o  t h e  paddl ing  o f  c h i ld re n  as  a means 
o f  m a in ta in ing  d i s c i p l i n e  in p u b l ic  schools  (50 ,  1977, 
p . 725).

With regard  t o  t h e  Fourteenth  Amendment, th e  Court s t a t e d :

We conclude t h a t  t h e  Due Process  Clause doe not  
r e q u i r e  n o t i c e  and a hea r ing  p r i o r  to  the  imposi t ion  
o f  corpora l  punishment in the  pu b l ic  schools  as t h a t  
p r a c t i c e  i s  a u th o r iz ed  and l i m i t e d  by the  common 
law (50,  1977, p . 722).

The a n a ly s i s  o f  t h e  s t a t u t o r y  codes was then  conduct

ed by means o f  a word a n a l y s i s ,  t o  determine i f  the  Supreme 

Court requ irem ents  were met by th e  50 s t a t e s  as r e f l e c t e d  

in t h e  codes.

Treatment

This s tudy was d e s c r i p t i v e  in n a tu re  and t h e r e f o r e ,  

s t a t i s t i c a l  a n a ly s i s  was l i m i t e d  t o  a sy s tem a t ic  d e s c r i p 

t i o n  o f  s t a t u t o r y  enactment.  Each s t a t u t o r y  d e s c r i p t i o n  was 

l i s t e d  and an a n a ly s i s  was then compiled.

The h i s t o r i c a l  o r i g i n s  o f  t h e  codes o f  the  50 s t a t e s  

were i n v e s t i g a t e d  by means o f  th e  r e l a t e d  l i t e r a t u r e .  The con

s t i t u t i o n a l  requirements  as  s e t  down by the  United S t a t e s  Supreme
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Court in t h e  t h r e e  landmark cases  under  c o n s id e r a t i o n  were a n a ly 

zed as they  appeared in  t h e  Lawyer's E d i t io n  o f  t h e  Supreme Court 

r e p o r t s .  The r e s u l t s  o f  t h e  a n a l y s i s  were then  compared with  t h e  

s t a t u t e s  to  de te rm ine  i f  t h e r e  was conform ity  to  Court r eq u i rem en ts .

The p rocess  o f  l e g i s l a t i v e  a n a l y s i s  was conducted by an 

examinat ion o f  d i g e s t  e n t r i e s  o f  l e g i s l a t i v e  h i s t o r i e s  and th e  

" sh ap a rd iz in g "  o f  th e  v a r io u s  s t a t u t e s .  The r e s u l t s  a r e  r e p o r t e d  

in Chapter  4.

Summary

Chapter  3 was devoted to  an e x p la n a t io n  o f  t h e  method

ology used in  t h i s  s tu d y .  The s tudy  p ro g res sed  from th e  d e t e r 

m ina t ion  o f  th e  u t i l i z a t i o n  o f  t h e  Clark County School D i s t r i c t  

p r o f i l e  on s tu d e n t  r i g h t s  and th e  d i s c i p l i n a r y  process  as deve

loped by d a ta  compiled f o r  s e l e c t e d  school d i s t r i c t s .  L a s t l y ,  

th e  s tudy  moved i n t o  th e  sphere  of  s t a t u t o r y  law.

F i n a l l y ,  t h e  s tudy  proposed ad jus tm en ts  t o  e x i s t i n g  

s t a t u t o r y  law in  o r d e r  to  cope with  what have become i s s u e s  o f  

co n t ro v e r s y .  Chapter  4 r e p o r t e d  on th e  f i n d i n g s  o f  th e  a p p l i 

c a t i o n  o f  t h i s  methodology,  thus  forming th e  fou n d a t io n  upon 

which th e  co n c lu s io n s  and recommendations in  Chapter  5 were based.



C h a p te r  4

REPORT OF FINDINGS 

I n t ro d u c t io n

The i n t e n t  o f  t h i s  s tudy  was to  de termine  the  e x te n t  to  

which th e  s t a t u t e s  o f  a l l  50 s t a t e s  provided f o r  s tu d e n t  r i g h t s  

and th e  d i s c i p l i n a r y  process  in  conformance with  th e  d e c i s io n s  o f  

th e  United S t a t e s  Supreme Court* s p e c i f i c a l l y ,  w i th  the  d e c i s io n s  

o f  th e  Supreme Court in  t h r e e  landmark cases  which d e a l t  w ith  th e  

s u b je c t  o f  s tu d e n t  r i g h t s  and th e  d i s c i p l i n a r y  p rocess .  In o rd e r  

to  accomplish t h i s  g o a l ,  s ev e ra l  s tep s  were taken .

An a n a ly s i s  o f  r u l e s  and r e g u l a t i o n s  a f f e c t i n g  th e  r i g h t s  

o f  s tu d e n t s  and th e  d i s c i p l i n a r y  process  of  e i g h t  s e le c t e d  school 

d i s t r i c t s  from across  t h e  n a t io n  was done. These r u le s  and regu 

l a t i o n s  inc luded  those  now in f o r c e  in Clark County, Nevada. This 

a n a l y s i s  produced a l i s t  o f  f i v e  d i f f e r e n t  a r ea s  r e p r e s e n t a t i v e  

of the  r i g h t s  and r e s p o n s i b i l i t i e s  o f  s tu d e n t s .  In o rd e r  t o  p ro 

vide s t r u c t u r e  and focus to  th e  l i s t ,  the  va r ious  r i g h t s  and r e 

s p o n s i b i l i t i e s  were organ ized  i n t o  t h r e e  main a rea s  and th e  a t 

t en d an t  su b -a r e a s .

Within th e  t h r e e  main a r e a s ,  F i r s t  and Fourth Amendment 

C o n s t i t u t io n a l  Guarantees ,  Suspension and Four teenth  Amendment 

Procedural  Guarantees  and Corporal Punishment and Eighth and 

Four teenth  Amendment Regula tory  Guaran tees ,  f i v e  main sub -a reas  

were i d e n t i f i e d :

40
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1. Freedom o f  Speech and Expression
2. Dress Code
3. Search and S e izu re
4. Suspension and Due Process
5. Corporal Punishment

Only th o se  r i g h t s  and r e s p o n s i b i l i t i e s  which had a bea r in g  to  

the  Supreme Court d e c i s io n s  under c o n s id e r a t i o n  were analyzed 

f o r  i n c l u s i o n  in  t h i s  c h a p te r .

P a r t  I o f  Chapte r  4 focused on th e  i s s u e s  o f  the  r i g h t s  

and r e s p o n s i b i l i t i e s  o f  s tu d e n t s  as  found in t h e  sample school 

d i s t r i c t  l i s t i n g s .  P a r t  I I  o f  Chapter  4 focused  on th e  r i g h t s  

and r e s p o n s i b i l i t i e s  o f  s tu d e n t s  as found in  t h e  codes o f  t h e  50 

s t a t e s .  P a r t  I I I  ana lyzed  th e  f in d in g s  r e p o r te d  in  P a r t  I I .  

Table 1 shows a reas  o f  r i g h t s  and r e s p o n s i b i l i t i e s .  An "x" i n 

d i c a t e s  t h e  sample r i g h t s  o r  r e s p o n s i b i l i t y  addressed  in  a p a r 

t i c u l a r  a r e a .

P a r t  I

Area I -  F i r s t  and Fourth  Amendment C o n s i tu t io n a l  Guarantees  

In t h i s  a r e a ,  a l l  s e l e c t e d  school  d i s t r i c t s  addressed  

th e  i s s u e  o f  s tu d e n t  r i g h t s .  The t h r e e  major  components a d d r e s 

sed were: Freedom o f  Speech and Expres s ion ,  Dress Code, and

Search and S e izu re .  All bu t  Clark County p e rm i t ted  freedom o f  

speech and e x p r e s s io n ,  a l though  Clark County d id  not  p r o h i b i t  

e x p re s s io n  by s t u d e n t s .  Six school d i s t r i c t s  l i s t e d  d re ss  code 

as a component o f  s tu d e n t  r i g h t s ,  while  two o t h e r s  did no t  men

t i o n  i t .  Cla rk  and Dade Counties  r e q u i re d  a d r e s s  code,  w h i le  

th e  o th e r s  who mentioned i t  d id  n o t ,  a l though  they  a l so  p laced  

r e s t r i c t i o n s  on c l o t h i n g  t h a t  was deemed to  be d i s r u p t i v e .
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Three school d i s t r i c t s  addressed  t h e  i s s u e  o f  s ea rch  and 

s e i z u r e  as  a  component o f  s tu d e n t  r i g h t s .  One d i s t r i c t ,  San Fran

c i s c o ,  d id  not  permit  i t ,  w h i le  the  o t h e r s ,  Clark and Dade C o u n t ie s ,  

p e rm i t te d  sea rches  o f  s t u d e n t ' s  lockers  and o f  t h e i r  persons  bu t  

on ly  under c e r t a i n  c o n d i t i o n s .

Four d i s t r i c t s  were s p e c i f i c  in  t h e i r  language re g a rd in g  

s tu d e n t  r i g h t s  and c o n s t i t u t i o n a l  g u a ra n tee s .  A sample s ta te m e n t  

from Evanston,  I l l i n o i s  i n d i c a t e d  t h i s  ty p e  o f  s p e c i f i t y :

S u b jec t  to  t h e  p rocedures  and general  l i m i t a t i o n s  p ro 
v id e d ,  s tu d e n t s  . . . may express  o p in ions  and i d e a s ,  take  
s t a n d s  and suppor t  c a u s e s ,  p u b l i c l y  and p r i v a t e l y  o r a l l y  
o r  in  w r i t i n g .  Such a c t i o n s  s h a l l  be r e f e r r e d  to  h e re in  
as  " p ro te c te d  a c t i v i t i e s . "  There may be no i n t e r f e r e n c e  
w i th  t h e s e  p r o te c t e d  a c t i v i t i e s  based on th e  b e l i e f  t h a t  
any p a r t i c u l a r  i d e a ,  op in ion  o r  p o s i t i o n  i s  unpopular  o r  
i s  c o n t r a r y  or  o f f e n s i v e  t o  community op in ion  o r  t a s t e .

C i t i e s  which used s p e c i f i c  language in  d e f in in g  th e  con

s t i t u t i o n a l  guaran tees  a s p e c t  o f  s tu d e n t  r i g h t s  were: Evanston,

I l l i n o i s ;  P h i l a d e l p h i a ,  Pennsy lvan ia ;  San F ra n c i s c o ,  C a l i f o r n i a ;  

and Dade County, F lo r id a .

Table  2 r e f l e c t s  Suspension and F our teen th  Amendment 

P rocedura l  Guarantees  as found in  the  s e l e c t e d  d i s t r i c t s  r u l e s  and 

r e g u l a t i o n s .

Area 2 - Suspension and F our teen th  Amendment Procedural  Guarantees

Six o f  the  s e l e c t e d  school d i s t r i c t s  add ressed  th e  i s s u e  

o f  suspens ion  as a component o f  s tu d e n t  r i g h t s .  Only San Fran

c i s c o  d id  not address  i t s e l f  to  th e  i s s u e  o f  suspens ion  and Clark 

and Dade Counties  were s p e c i f i c  in d e a l in g  w i th  t h e  i s s u e .  A 

sample s ta t e m e n t  from Clark  County showed th e  use o f  s p e c i f i c  

language:
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I f  a f t e r  i n v e s t i g a t i n g  th e  s i t u a t i o n ,  t h e  a d m i n i s t r a 
t i o n  d ec ides  i t  may be n ecessa ry  t o  fo rm a l ly  suspend the  
s tu d e n t  from s c h o o l ,  t h e  p a r e n t  should  be c o n ta c te d  immedi
a t e l y  by phone . . • and n o t i f i e d  t h a t  t h e i r  s o n /d au g h te r  
i s  being c o n s id e red  f o r  formal suspens ion .

Area 3 - Corporal Punishment and Eighth and F our teen th  Amend

ment Regula tory  Guarantees

While co rpora l  punishment was o f t e n  rega rded  as a c o n t r o 

v e r s i a l  i s s u e ,  f o u r  o f  t h e  s e l e c t e d  school d i s t r i c t s  addressed  the  

s u b j e c t .  One school d i s t r i c t ,  San F ran c i s c o ,  d id  no t  mention th e  

s u b j e c t  s p e c i f i c a l l y ,  bu t  f o r b i d s  the  use o f  what i s  termed "c rue l  

and unusual punishment ."  Clark  County i s  s p e c i f i c  in i t s  l an g 

uage r e g u l a t i n g  th e  use o f  co rpo ra l  punishment.  A sample o f  

s p e c i f i c  language was:

Corporal punishment s h a l l  be a d m in is te re d  by a t e a c h e r  
o r  school o f f i c i a l , who must be t o l d  in  t h e  presence  o f  
t h e  s tu d e n t  t h e  reason  f o r  the  punishment b e fo re  the  pun
ishment i s  a d m in i s t e r e d .

Table 3 r e f l e c t s  Corporal Punishment and Eighth and F our teen th  

Amendment Regulatory  Guarantees  as found in  t h e  s e l e c t e d  d i s 

t r i c t  r u l e s  and r e g u l a t i o n s .

The fo l lo w in g  r e p r e s e n t s ,  t h e  f i n a l  l i s t  o f  th e  com

ponents  o f  s t u d e n t  r i g h t s  and r e s p o n s i b i l i t i e s .

1. F i r s t  and Fourth Amendment C o n s t i t u t i o n a l  Guarantees

- Freedom o f  Speech and Expression
- Dress Code
- Search and S e izu re

2. Four teen th  Amendment Procedural  Guarantees  -  Suspensions

and Due Process
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- Hearings r e q u i re d
- L im i ta t io n s  on Suspensions
- Grounds f o r  Suspension
- Procedures  f o r  Suspension

3. Eighth  and F our teen th  Amendment Regu la to ry  Guarantees  and 

Corporal Punishment

- Corporal Punishment a u th o r iz e d
- Grounds f o r  Corporal Punishment
- Procedures  f o r  Corporal  Punishment
- R e s t r i c t i o n s  on Corporal Punishment

P a r t  II

Table 4 i n d i c a t e s  t h a t  t o t a l  number o f  s t a t e s  which provided 

f o r  t h e  r i g h t s  and r e s p o n s i b i l i t i e s  o f  s tu d e n t s  as a r e s u l t  o f  the  

t h r e e  Supreme Court cases  under  c o n s id e r a t i o n .  This t o t a l  number 

was de termined by us ing  a word a n a l y s i s  of  the  s t a t u t o r y  language 

a d d re s s in g  th e  a reas  under  review. An "x" i n d i c a t e s  t h a t  the  s t a t e  

s t a t u t e ,  th rough th e  language u sed ,  addressed  th e  p a r t i c u l a r s  found 

in  each o f  th e  a r e a s  s e l e c t e d  f o r  c o n s id e r a t i o n .

Area 1 -  F i r s t  and Fourth  Amendment C o n s t i t u t i o n a l  Guarantees

Freedom o f  speech and e x p r e s s i o n . Two s t a t e s  (4 p e rcen t )  

o f  a l l  50 s t a t e s  add ressed  t h e  i s s u e  o f  a s t u d e n t ' s  r i g h t  to  f r e e 

dom o f  speech and e x p re s s io n .

S tuden t  r i g h t s . Three s t a t e s  (6 p e r c e n t )  o f  a l l  50 s t a t e s ,  

w h i le  no t  s p e c i f i c a l l y  e s t a b l i s h i n g  s t a t u t o r y  r i g h t s  o f  s t u d e n t s ,  

s p e c i f i c a l l y  a u th o r iz e d  t h e  s t a t e  boards o f  e d u ca t io n  to  e s t a b 

l i s h  r u l e s  p e r t a i n i n g  to  s tu d e n t  r i g h t s .

Search and S e i z u r e . Four s t a t e s  (8 p e r c e n t )  addressed  the  

i s s u e  o f  s ea rch  and s e i z u r e  o f  s tu d e n t s  and t h e i r  p r o p e r ty .  This 

a rea  o f  c o n s id e r a t i o n  was not  s p e c i f i c a l l y  addressed  in  a l l  50 s t a t e



Table 4 . F ir s t  and Fourth Amendments C o n stitu tio n a l Guarantees

AREA 1 F i r s t  
Amendment 
Freedom of  
Speech

S t u d e n t s 1 
Rights

Search
a n d

S e izu re

C a l i f o r n i a X

Indiana X

Louis iana X

Maryland X

Massachuset ts X

Oklahoma X

Oregon X X

South Dakota X

Wisconsin X
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s t a t u t e s .  A t o t a l  o f  n ine  s t a t e s  (18 p e rc e n t )  had any th ing  what

so ev e r  to  say  about  c o n s t i t u t i o n a l  gua ran tees  and th e  r i g h t s  o f  

s t u d e n t s .  M assachuse t ts  was one o f  only  two s t a t e s  to  address  th e  

i s s u e  s p e c i f i c a l l y :

S 82 - The r i g h t  o f  s tu d e n t s  t o  freedom o f  exp ress ion  in  
the  p u b l i c  sch o o ls  o f  th e  Commonwealth s h a l l  not  be ab

r id g e d ;  provided t h a t  such r i g h t  s h a l l  not  cause any d i s 
ru p t io n  o r  d i s o r d e r  w i th in  th e  schoo l .  Freedom o f  e x p r e s 
s ion  s h a l l  in c lu d e  w i th o u t  l i m i t a t i o n ,  t h e  r i g h t s  and r e 
s p o n s i b i l i t i e s  o f  s t u d e n t s ,  c o l l e c t i v e l y  and i n d i v i d u a l l y ,
(a) t o  exp ress  t h e i r  views through speech and symbols,  (b) 
t o  w r i t e ,  p u b l i sh  and d i s s e m in a te  t h e i r  v iews,  (c)  to  assem
b le  peacebly  on school p ro p e r ty  f o r  t h e  purpose o f  e x p r e s 
s ing  t h e i r  o p in io n s .  Any assembly planned by s tu d e n t s  d u r 
ing r e g u l a r l y  scheduled  school hours s h a l l  be held on ly  a t  
a t ime and p la c e  approved in  advance by t h e  school p r i n c i 
pal o r  h is  d es ignee  (95, 1972, p . 632).

Other  s t a t e s  a d d re ss in g  a t  l e a s t  on component o f  c o n s t i t u 

t i o n a l  guaran tees  o f  s tu d e n t s  were as  fo l lo w s :

Area 2 - Suspension and F our teen th  Amendment Procedura l  Guarantees

th e  r i g h t s  o f  a school t o  d i s c i p l i n e  a pupil  by exc lud ing  him from 

a t t e n d i n g ,  i . e . ,  suspending  him.

L im i ta t io n s  on s u s p e n s io n s . Twenty-s ix  s t a t e s  (54 p e rc e n t )

o f  a l l  50 s t a t e s  ad d ressed  t h i s  i s s u e  by l i m i t i n g  t h e  amount o f  

t ime t h a t  a s tu d e n t  could  be excluded from s c h o o l .

s t a t e s  (68 p e r c e n t )  o f  a l l  50 s t a t e s  l i s t e d  grounds f o r  which a s t u 

den t  could be exc luded .

C a l i f o r n i a  
Indiana 
Louis iana 
Maryland

Oklahoma
Oregon
South Dakota 
Wisconsin

S u sp e n s io n s . 46 (92 p e rce n t )  o f  a l l  50 s t a t e s  addressed

S t a t u t o r y  grounds l i s t e d  f o r  s u s p e n s io n . T h i r t y - f o u r
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V io la t i o n  o f  r u l e s . F i f t e e n  s t a t e s  (30 p e r c e n t )  o f  a l l  50 

s t a t e s  l i s t e d  v i o l a t i o n  o f  r u l e s  as  a cause f o r  suspens ion  from 

s c h o o l .

D is ru p t iv e  c o n d u c t . T h i r t e e n  s t a t e s  (26 p e rc e n t )  o f  a l l  

50 s t a t e s  l i s t e d  d i s r u p t i v e  conduct  as a cause f o r  suspens ion .

P i s o b e d i e n c e /d e f i a n c e / i n s u b o r d i n a t i o n . Seventeen s t a t e s  (34 

p e r c e n t )  o f  a l l  50 s t a t e s  l i s t e d  d i so b e d ie n c e ,  d e f i a n c e  o r  in su b o r 

d i n a t i o n  as  a cause f o r  su sp en s io n .

Endangering o t h e r s . Ten s t a t e s  (20 p e rc e n t )  o f  a l l  50 

s t a t e s  l i s t e d  th e  endangerment o f  o th e r s  as a cause  f o r  suspens ion .

Causing damage to  p r o p e r t y . Eleven s t a t e s  (22 p e rc e n t )  of  

a l l  50 s t a t e s  l i s t e d  cau s in g  damage to  p r o p e r ty  as  a cause f o r  s u s 

pens ion .

Use o f  p r o f a n i t y  o r  v u l g a r i t y . Five s t a t e s  (10 p e rce n t )  of 

a l l  50 s t a t e s  l i s t e d  use o f  p r o f a n i t y  o r  v u l g a r i t y  as  a cause  f o r  

suspens ion .

Immoral i ty . Nine s t a t e s  (18 p e rc en t )  o f  a l l  50 s t a t e s  l i s t e d  

im m oral i ty  as  a cause f o r  suspens ion .

Possess ion  o r  use o f  d r u g s . Four s t a t e s  (8 p e r c e n t )  o f  a l l  

50 s t a t e s  l i s t e d  the  use o r  p o s se s s io n  o f  drugs as a cause f o r  s u s 

pens ion .

Possess ion  o f  w e a p o n s / f i r e a rm s . Four s t a t e s  (8 p e r c e n t )  of  

a l l  50 s t a t e s  l i s t e d  t h e  use or  p o s se s s io n  of  weapons o r  f i r e a rm s  as 

a cause  f o r  suspens ion .

Convict ion o f  a c r im e . Three s t a t e s  (6 p e r c e n t )  o f  a l l  50 

s t a t e s  l i s t e d  c o n v ic t io n  o f  a cr ime as a cause  f o r  suspens ion .

Other  c a u s e s . Twenty s t a t e s  (40 p e r c e n t )  l i s t e d  o t h e r  r e a 

sons than  th o se  enumerated as a cause  f o r  suspens ion .
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Suspension as a loca l  o p t i o n . F i f t e e n  s t a t e s  (30 p e rce n t )  

o f  a l l  50 s t a t e s  provided f o r  lo c a l  school d i s t r i c t s  to  determine 

th e  grounds s u f f i c i e n t  f o r  suspens ion .

Suspension l im i t e d  to  s t a t u t o r y  p r o v i s i o n s . Twenty-seven 

s t a t e s  (54 p e rc e n t )  o f  a l l  50 s t a t e s  a llowed f o r  the  suspens ion  o f  

s tu d e n ts  on ly  f o r  v i o l a t i o n  o f  s t a t u t o r y  p ro v is io n s .

Procedural  grounds l i s t e d . Twenty-seven (54 p e rc en t )  o f  a l l  

50 s t a t e s  provided f o r  procedures  which must be adhered to  in  s t u 

den t  suspens ion  c a s e s .

Procedural  grounds as a loca l  o p t i o n . Ten s t a t e s  (20 p e rce n t )  

of  a l l  50 s t a t e s  allowed f o r  loca l  d i s t r i c t s  to  e s t a b l i s h  procedural  

grounds in  s tu d e n t  suspens ion  c a s e s .

Hearings r e q u i re d  in  suspens ion  c a s e s . Nineteen s t a t e s  

(38 p e rce n t )  o f  a l l  50 s t a t e s  r e q u i re d  hear ings  to  be held p r i o r  

to  or  immediately fo l low ing  th e  suspens ion  of  a s tu d e n t .

Notice r e q u i re d  in  suspens ion  c a s e s . Twenty-one s t a t e s  

(42 p e rc en t )  o f  a l l  50 s t a t e s  r e q u i re d  n o t i c e  to  be given in s u s 

pension c a s e s .

Conference r e q u i r e d . Five s t a t e s  (10 p e rcen t )  o f  a l l  50

s t a t e s  re q u i red  a conference  to  be held  in  s tu d e n t  suspension  ca s e s .

Appeal provided f o r . Nine s t a t e s  (18 p e rcen t )  o f  a l l  50

s t a t e s  provided f o r  an appeals  process  in  s tu d e n t  suspens ion  ca s e s .

Boards o f  educa t ion  a u th o r iz e d  to  suspend. Ten s t a t e s  

(20 p e rce n t )  o f  a l l  50 s t a t e s  provided f o r  loca l  boards o f  ed

u ca t io n  to  suspend d i r e c t l y  o r  to  a u th o r i z e  o th e r s  to  do so.
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S u p e r in te n d e n ts  a u th o r iz e d  to  suspend . Twelve s t a t e s  

(24 p e rc e n t )  o f  a l l  50 s t a t e s  a u th o r iz e d  a s u p e r i n t e n d e n t  to  

suspend a s tu d e n t  from s c h o o l .

P r i n c i p a l s  a u th o r iz e d  t o  suspend . Twenty-s ix  s t a t e s  

(52 p e rc e n t )  o f  a l l  50 s t a t e s  a u th o r iz e d  a school  p r in c ip a l  to  

suspend a s tu d e n t  from s c h o o l .

The a rea  o f  Procedural  Guarantees  in  suspens ion  cases  

was more s i g n i f i c a n t l y  ad d ressed  than  t h a t  o f  t h e  o t h e r  two i s 

sues  in  a l l  50 s t a t e s .

V i r g in i a  s t a t u t e s  provided  c l e a r  g u i d e l i n e s ,  which co

vered in  co n c ise  form a l l  the  necessa ry  and r e q u i r e d  r u l e s  and 

r e g u l a t i o n s  p e r t a i n i n g  to  suspens ion  and procedura l  due p rocess :

§ 22 .1-277.  Suspension and expu ls ion  o f  p u p i l s ;  g e n e r a l l y .
A. Pup i ls  may be suspended o r  ex p e l l e d  from a t te n d an ce  

a t  school f o r  s u f f i c i e n t  cause .
B. A pupil  may be suspended f o r  not  more than  ten  school 

days by e i t h e r  th e  school p r i n c i p a l ,  any a s s i s t a n t  p r i n c i 
pal o r  in  t h e i r  absence any t e a c h e r .  The p r i n c i p a l ,  a s s i s 
t a n t  p r in c ip a l  o r  t e a c h e r  may suspend t h e  pupi l  a f t e r  g iv 
ing  th e  pupil  o ra l  o r  w r i t t e n  n o t i c e  o f  th e  charges  a g a i n s t  
him and,  i f  he den ies  them, an e x p la n a t io n  o f  t h e  f a c t s  as 
known to  school personnel  and an o p p o r tu n i ty  t o  p r e s e n t  h is  
v e r s io n  o f  what occured ;  provided t h a t  in  th e  case  o f  any 
pupi l  whose p resence  poses a c o n t in u in g  danger  t o  persons 
o r  p ro p e r ty  o r  an ongoing t h r e a t  o f  d i s r u p t i o n ,  t h e  pupil  
may be removed from school  immediately  and th e  n o t i c e ,  
e x p la n a t io n  o f  f a c t s  and o p p o r tu n i ty  to  p r e s e n t  h is  v e r s io n  
given as soon as p r a c t i c a b l e  t h e r e a f t e r .  Upon suspens ion  
o f  any p u p i l ,  t h e  p r i n c i p a l ,  a s s i s t a n t  p r in c ip a l  o r  t e a c h e r  
r e s p o n s i b l e  f o r  such suspens ions  s h a l l  r e p o r t  t h e  f a c t s  o f  
th e  case  in  w r i t i n g  t o  t h e  d i v i s i o n  s u p e r i n t e n d e n t  o r  h is  
des ignee  and th e  p a r e n t  o r  person in  loco p a r e n t i s  o f  the  
pupi l  suspended.  The d i v i s i o n  s u p e r i n t e n d e n t  o r  h is  d e s ig 
nee s h a l l  review f o r t h w i t h  the  a c t i o n  taken  by t h e  p r i n c i -
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p a l ,  a s s i s t a n t  p r i n c i p a l ,  o r  t e a c h e r  upon a p e t i t i o n  f o r  
such review by an p a r ty  in i n t e r e s t  and a c t  as  to  con
f irm o r  d i sapprove  such a c t io n  based on an examinat ion o f  
the  record  o f  the  p u p i l ' s  behav io r .  The d e c i s io n  o f  the  
d iv i s io n  s u p e r in te n d e n t  o r  h is  des ignee  may be appealed to  
the  school board o r  a committee t h e r e o f  in  accordance with 
r e g u la t io n s  o f  t h e  school board.
C. Pup i ls  may be suspended f o r  in excess  o f  ten  school days 
or ex p e l led  from a t ten d an ce  a t  school a f t e r  w r i t t e n  n o t ic e  
to  the  pupi l  and h is  p a re n t  o r  guardian o f  th e  proposed 
a c t io n  and the  reasons  t h e r e f o r e  and o f  th e  r i g h t  to  a h ea r 
ing be fo re  the  school board o r  a committee t h e r e o f  in a c c o r 
dance with  r e g u l a t i o n s  of  th e  school board. I f  the  r e g u l a t i o n s  
provide f o r  a hea r ing  by a committee o f  the  school board ,  the  
r e g u la t io n s  s h a l l  a l so  provide  f o r  an appeal  of  the  commit tee 's  
d e c i s io n  to  t h e  f u l l  board. (Code 1950 § 22-230 .1 ,  22-230.2 ,  
1972, c .  604; 1980, c.  559.)

Table 5 r e f l e c t s  Suspension and Four teen th  Amendment procedural

g u a r a n t e e s .

Area 3 - Corporal Punishment and Eighth and Four teen th  Amendment 

Regulatory Guarantees

Corporal punishment s p e c i f i c a l l y  a u th o r i z e d .  Seventeen 

s t a t e s  (34 p e rc en t )  o f  a l l  50 s t a t e s  s p e c i f i c a l l y  au th o r iz e d  the  

use o f  corporal  punishment .

Corporal punishment s p e c i f i c a l l y  p r o h i b i t e d .  Three s t a t e s  

(6 p e rcen t )  o f  a l l  50 s t a t e s  s p e c i f i c a l l y  p r o h ib i t e d  the  use of  

corpora l  punishment.

Corporal punishment pe rm it ted  under r i g h t  of  loco p a r e n t i s  

or  o th e r  ground. T h i r ty  s t a t e s  (60 p e rc en t )  o f  a l l  50 s t a t e s  

pe rm it ted  the use of  c o rpo ra l  punishment under th e  d o c t r in e  o f  

loco p a r e n t i s  o r  some o th e r  s t a t u t o r y  ground.

Schools f u n c t io n  under loca l  op t io n  reg a rd in g  corporal  

punishment . T h i r t y - t h r e e  s t a t e s  (66 p e rc e n t )  o f  a l l  50 s t a t e s  

a l low  fo r  loca l  o p t io n  rega rd ing  the  use o f  co rpo ra l  punishment.
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Teachers  a u th o r iz e d  to  a d m in i s t e r  corpora l  pun ishm ent .

T h i r ty - tw o  s t a t e s  (64 p e rc e n t )  o f  a l l  50 s t a t e s  a u th o r i z e d  t e a c h e r s  

t o  a d m i n i s t e r  co rpo ra l  punishment.

P r i n c i p a l s  a u th o r iz e d  t o  a d m in i s t e r  corpora l  punishment . 

T h r i ty - tw o  s t a t e s  (64 p e r c e n t )  o f  a l l  50 s t a t e s  a u th o r i z e d  p r i n 

c i p a l s  to  a d m i n i s t e r  co rpo ra l  punishment.

School a d m i n i s t r a t o r s  a u th o r i z e d  t o  a d m in i s t e r  co rpo ra l  

punishment . Four s t a t e s  (8 p e r c e n t )  o f  a l l  50 s t a t e s  a u th o r iz e d  

school a d m i n i s t r a t o r s  t o  a d m i n i s t e r  co rpo ra l  punishment.

C e r t i f i c a t e d  personnel  a u th o r i z e d  t o  a d m in i s t e r  co rpo ra l  

punishment . Seven s t a t e s  (14 p e r c e n t )  o f  a l l  50 s t a t e s  a u th o r i z e d  

c e r t i f i c a t e d  personnel  to  a d m in i s t e r  co rpo ra l  punishment.

Others  a u th o r iz e d  t o  a d m i n i s t e r  co rpo ra l  punishment .

Three s t a t e s  (6 p e r c e n t )  o f  a l l  50 s t a t e s  a u th o r i z e d  o t h e r  c l a s s e s  

o f  personnel t o  a d m in i s t e r  co rpo ra l  punishment such as bus d r i v e r s  

and s tu d e n t  t e a c h e r s .

R e s t r i c t i o n s  on use o f  co rpo ra l  punishment . S ix  s t a t e s  

(12 p e r c e n t )  o f  a l l  50 s t a t e s  p laced  r e s t r i c t i o n s  on th e  use o f  

co rpo ra l  punishment  such as r e q u i r e d  p a re n ta l  con sen t .

Witness r e q u i r e d  f o r  t h e  a d m i n i s t r a t i o n  o f  co rpo ra l  pun

ishm ent . Three s t a t e s  (6 p e r c e n t )  o f  a l l  50 s t a t e s  r e q u i r e d  a w i tn e ss  

to  be p r e s e n t  b e fo re  co rpo ra l  punishment  could  be a d m in i s t e r e d .

Report r e q u i r e d  when co rpo ra l  punishment i s  a d m i n i s t e r e d .

Four s t a t e s  (8 p e r c e n t )  r e q u i r e d  a r e p o r t  t o  be made whenever c o r 

poral  punishment  i s  a d m in i s t e r ed .

Georgia s t a t u t e s  add ressed  th e  problem and most o f  i t s  

components in a s p e c i f i c  manner, t o  w i t :
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P a r t  2 
D i s c ip l in e

Subpart  I 
Corporal Punishment

20-2-730
320a35 Corporal punishment o f  s tu d e n t s
All a r e a ,  coun ty ,  and independant  boards o f  e d u ca t io n  s h a l l  
be a u th o r iz e d  to  de te rm ine  and adopt  p o l i c i e s  and r e g u la 
t i o n s  r e l a t i n g  to  t h e  use o f  co rpo ra l  punishment by school 
p r i n c i p a l s  and t e a c h e r s  employed by such boards .

(Acts 1964, p. 673 .)

20-2-731.
32-836 Same: method o f  a d m in i s t e r in g  punishment 
An a r e a ,  coun ty ,  o r  independent  board o f  edu ca t io n  may, upon 
th e  adop t ion  o f  w r i t t e n  p o l i c i e s ,  a u t h o r i z e  any p r in c ip a l  
o r  t e a c h e r  employed by th e  board to  a d m i n i s t e r ,  in  t h e  ex
e r c i s e  o f  h is  sound d i s c r e t i o n ,  co rpo ra l  punishment an any 
pupi l  o r  p u p i l s  p laced  under h i s  s u p e rv i s io n  in  o r d e r  to  
m a in ta in  p roper  co n t ro l  and d i s c i p l i n e .  Any such a u t h o r i 
z a t i o n  s h a l l  be s u b j e c t  to  th e  fo l lo w in g  req u i rem en ts :

(1) The c o rpo ra l  punishment  s h a l l  n o t  be e x c e s s iv e  o r  
unduly s e v e re .

(2) Corporal punishment  s h a l l  never  be used as a f i r s t  
l i n e  o f  punishment f o r  misbehavior  un less  th e  pupi l  was 
informed beforehand t h a t  s p e c i f i c  m isbehavior  could  occa
s io n  i t s  use ;  p ro v id e d ,  however,  t h a t  c o rpo ra l  punishment 
may be employed as a f i r s t  l i n e  o f  punishment f o r  th o se  
a c t s  o f  misconduct  which a r e  so a n t i s o c i a l  o r  d i s r u p t i v e  
in n a tu re  as t o  shock th e  co n sc ien ce ;

(3) Corporal punishment must be a d m in is te red  in  th e  
presence  o f  a p r i n c i p a l  o r  a s s i s t a n t  p r i n c i p a l ,  o r  th e  de 
s ig n ee  o f  th e  p r i n c i p a l  o r  a s s i s t a n t  p r i n c i p a l ,  employed 
by t h e  board o f  e d u c a t io n  a u t h o r i z in g  such punishment,  and 
the  o t h e r  p r i n c i p a l  o r  a s s i s t a n t  p r i n c i p a l ,  or  t h e  des ignee  
o f  t h e  p r i n c i p a l  o r  a s s i s t a n t  p r i n c i p a l ,  must be informed 
beforehand and in t h e  presence  o f  th e  pupi l  o f  th e  reason 
f o r  the  punishment;

(4) The p r i n c i p a l  o r  t e a c h e r  who a d m in i s t e r e d  co rpora l  
punishment must p rov ide  th e  c h i l d ' s  p a r e n t ,  upon re q u e s t  
a w r i t t e n  e x p la n a t io n  o f  th e  reasons f o r  t h e  punishment 
and th e  name o f  th e  p r in c ip a l  o r  a s s i s t a n t  p r i n c i p a l ,  o r  
des ignee  o f  t h e  p r i n c i p a l  o r  a s s i s t a n t  p r i n c i p a l ,  who was 
p r e s e n t ;  p r o v id e d ,  however, t h a t  such an e x p la n a t io n  s h a l l  
no t  be used as ev idence  in  any subsequent  c i v i l  a c t i o n  
brought  as  a r e s u l t  o f  th e  co rpora l  punishment;  and

(5) Corporal punishment  s h a l l * n o t  be a d m in i s t e r e d  to  a 
c h i l d  whose p a re n t s  o r  le g a l  guard ian  has upon th e  day
o f  en ro l lm en t  o f  t h e  pupi l  f i l e d  w i th  th e  p r i n c i p a l  o f  th e  
school a s ta t e m e n t  from a medical d o c to r  l i c e n s e d  in 
Goergia s t a t i n g  t h a t  i t  i s  d e t r im e n ta l  to  th e  c h i l d ' s  
mental o r  emotional  s t a b i l i t y .
( a c t s  1964, pp. 673, 674; 1977, p. 1290, e f f .  J u ly  1,
1977.)
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20-2-732
32-837 Same; exemption o f  p r i n c i p a l s  and t e a c h e r s  from lega l  
a c t i o n .
No p r i n c i p a l  o r  t e a c h e r  who s h a l l  a d m i n i s t e r  co rpo ra l  pun ish 
ment t o  a pupil  o r  p u p i l s  under h is  c a r e  and s u p e rv i s io n  in 
conform ity  w i th  t h e  p o l i c i e s  and r e g u l a t i o n s  o f  the  a r e a ,  coun ty ,  
o r  independent  board o f  educa t ion  employing him and in  a c c o r 
dance a l s o  w i th  t h i s  s u b p a r t  s h a l l  be held  a cco u n tab le  o r  l i a b l e  
in any c r im ina l  o r  c i v i l  a c t i o n  based upon t h e  a d m in i s t e r in g  
o f  co rpo ra l  punishment where the  co rpo ra l  punishment  i s  
a d m in is te red  in  good f a i t h  and i s  no t  e x c e s s iv e  o r  unduly s e v e re ,  
( a c t s  1964, p p . 6 7 3 ,674 . )

Table  6 r e f l e c t s  Corporal Punishment and Eighth and Four teen th  Amend

ments Regula tory  Guaran tees .

P a r t  I I I

Two of  th e  t h r e e  a r e a s  under c o n s id e r a t i o n  were mentioned 

f r e q u e n t l y  in th e  s t a t u t e s  o f  a l l  50 s t a t e s ;  one was n o t .  The 

fo l lo w in g  i s  th e  breakdown:

Area 1 - F i r s t  and Fourth  Amendment C o n s t i t u t i o n a l  Guarantees - 

18 p e rc e n t .

Area 2 - Fo u r teen th  Amendment Procedural  Guarantees  -  Suspension 

and Due Process  -  92 p e r c e n t .

Area 3 - Eighth  and Four teen th  Amendments Regula tory  Guarantees  

and Corporal Punishment - 94 p e r c e n t .

Although some of  th e  components were add ressed  more f r e q u e n t l y  than  

o t h e r s  in  the  a rea  o f  due p rocess  and s u s p e n s io n s ,  as  a whole,  more 

s t a t e s  devoted s t a t u t o r y  language to  t h i s  i s s u e  than  e i t h e r  o f  the  

o t h e r  two. This  was no t  s u r p r i s i n g  when co n s id e red  with  t h e  i n s t r u c t 

ions  o f  the  United S t a t e s  Supreme Court which spoke o u t  f o r  t h e  f i r s t  

t ime r e g a rd in g  s tu d e n t  d i s c i p l i n e  in  th e  case  o f  Goss v. Lopez (419 

U.S. 565):
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I f  th e  suspens ion  i s  f o r  10 days ( t h i s )  i s  a s e r i o u s  even t  
in the  l i f e  o f  th e  suspended c h i l d .  N e i th e r  t h e  p ro p e r ty  
i n t e r e s t  in e d u ca t io n a l  b e n e f i t s  t e m p o ra r i ly  den ied  nor  th e  
l i b e r t y  i n t e r e s t  in  r e p u t a t i o n ,  which i s  a l s o  i m p l i c a t e d ,  i s  
so i n s u b s t a n t i a l  t h a t  suspens ions  may c o n s t i t u t i o n a l l y  be 
imposed by any p rocedure  th e  school chooses ,  no m a t t e r  how 
a r b i t r a r y .  (56, 1977, p . 139).

The Court f u r t h e r  noted in t h e  Gault ca se :  "Whatever may be t h e i r

p r e c i s e  impact ,  n e i t h e r  the  Four teen th  Amendment nor th e  B i l l  of

Rights  i s  f o r  a d u l t s  a l o n e . "  (48, 1967, p . 5 ) .

I t  was a l s o  no t  s u r p r i s i n g  in  view o f  th e  f a c t  t h a t  f o r  t h e  

most p a r t  suspens ions  were imposed f o r  v i o l a t i o n  o f  school r u l e s ,  and 

v i o l a t i o n  o f  school  r u l e s  ranked second in  a survey conducted by the  

National  A sso c ia t io n  o f  Secondary School P r i n c i p a l s  in  1974, t h e  same 

y e a r  the  Goss case  was heard by the  Supreme Cour t (52, 1975, p . 2) .

Below, in  o r d e r  o f  ment ion ,  i s  t h e  l i s t  o f  major problems 

in  tha  n a t i o n ' s  p u b l i c  schoo ls  as  l i s t e d  in th e  s tudy  o f  the  National  

A sso c ia t io n  o f  Secondary School P r in c i p a l s  (52 ,  1975, p . l ) :

1. S tuden t  Vandalism and Violence

2. Defiance by S tu d e n t s ;  Ignoring  Rules .

3. Lack o f  Time (o r  wasted t ime;  n e g l e c t  o f  s t u d i e s )

4.  Smoking

5. Absenteeism

The i s s u e  o f  d i s c i p l i n e  has become a major problem in the  

n a t i o n ' s  schoo ls  and as  a r e s u l t  s t a t e s  have taken a tough a t t i t u d e  

toward un ru ly  s t u d e n t s .  On a s t a t u t o r y  b a s i s ,  t h i s  has meant t h a t

s t a t e s  took d i s c i p l i n e  o u t  o f  t h e  hands o f  lo c a l  d i s t r i c t s  and wrote

r u l e s  which,  in  some c a s e s ,  s p e c i f i c a l l y  p r o h i b i t e d  lo ca l  d i s t r i c t s  

from modifying o r  o th e rw ise  i n t e r f e r r i n g  with  s t a t e  s t a t u t o r y  g r a n t s .  

An example i s  North C a ro l in a :
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A r t i c l e  27 § 115 C-390 - School Personnel  May Use 

Reasonable Force.

P r i n c i p a l s ,  t e a c h e r s ,  s u b s t i t u t e  t e a c h e r s ,  vo lun ta ry  
t e a c h e r s ,  t e a c h e r  a id s  and a s s i s t a n t s  and s tu d e n t  t e a c h e r s  
in  any p u b l i c  school o f  t h i s  S t a t e  may use r easonab le  f o r c e  
in  t h e  e x e r c i s e  o f  lawful a u t h o r i t y  to  r e s t r a i n  o f  c o r r e c t  
p u p i l s  and m a in ta in  o rd e r .

No lo ca l  board o f  Educat ion or  d i s t r i c t  committee s h a l l  
promulgate  o r  co n t in u e  in  e f f e c t  a r u l e ,  r e g u l a t i o n  o r  by
law which p r o h i b i t s  th e  use o f  such f o r c e  as  i s  s p e c i f i e d  
in  t h i s  s e c t i o n .

One t h i n g  i s  c e r t a i n :  th e  s t a t u t e s  in  a l l  50 s t a t e s

were so d i v e r s e  t h a t  no two were s i m i l a r .  Some s t a t u t e s  were

e x p l i c i t ,  as  was North C a r o l i n a ' s ,  w h i le  o th e r s  were vague w i th

r e s p e c t  t o  grounds o r  p rocedures  to  be fo l low ed .  An example

of  vagueness i s  Vermont's s t a t u t e  r e g a rd in g  suspens ions :

§ 1162. Suspension o r  d i sm is sa l  o f  p u p i l s  
Vermont s t a t u t e s  

A s u p e r in t e n d e n t  o r  p r in c ip a l  may, pu rsu an t  t o  r e g u l a 
t i o n s  adopted by th e  governing board ,  suspend ,  o r  with  th e  
approval  o r  a m a j o r i t y  o f  th e  members o f  t h e  governing 
board o f  t h e  school d i s t r i c t ,  d ism iss  o r  expel a pupil  f o r  
misconduct  when th e  misconduct  makes th e  con t inued  presence 
o f  th e  pupil  harmful to  th e  w e l f a re  o f  th e  sch o o l .  Nothing 
con ta ined  in  t h i s  s e c t io n  s h a l l  p re v e n t  a s u p e r in te n d e n t  
o r  p r i n c i p a l  from removing immediately from a school a 
pupil  who poses a c o n t in u in g  danger  to  persons or  p ro p e r ty  
or  an ongoing t h r e a t  o f  d i s r u p t i n g  th e  academic process  o f  
the  school.-Amended 1977, No. 33 S 3; No. 130 (Adj. S e s s . ) .

As shown in  Vermont 's code ,  grounds f o r  suspens ion  were not  de 

f i n e d ,  excep t  t o  s t a t e  t h a t  p u p i l s  may be suspended f o r  miscon

d u c t ,  i t s e l f  an ambiguous phrase .  Fur thermore ,  the  loca l  govern

ing boards were v e s te d  w i th  a u t h o r i t y ,  bu t  no l i m i t a t i o n s  were 

imposed on t h i s  a u t h o r i t y .

There a r e ,  o f  c o u r s e ,  d i f f e r e n t  f a c t o r s  which con t ro l  

th e  passage o f  s u c c e s s fu l  l e g i s l a t i o n .  S o c i a l ,  r e l i g i o u s ,  po

l i t i c a l  and economic f a c t o r s  a re  bu t  a few, and a l l  a r e  p a r t  o f
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the  l e g i s l a t i v e  p ro c e s s .  According t o  Weiner ( 103, 1979, p. 

94 ) ,  t h e  p rocess  o f  l e g i s l a t i o n  in  each s t a t e  r e f l e c t s  t o  a 

l a rg e  degree  t h e  passage  o r  nonpassage of  a b i l l .  This would 

exp la in  some o f  the  d i v e r s i t y  in  s t a t e  s t a t u t e s  in  th e  a rea  o f  

s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  p ro c e s s .

Another  f a c t o r  i s  the  a b i l i t y  o f  the  s t a t e  t o  modify or  

revamp i t s  code. A s t a t e  l i k e  New York, w i th  i t s  d i v e r s e  popu

l a t i o n  and i n t e r e s t  g roups ,  cannot  e a s i l y  revamp i t s  code. The

r e s u l t  was an e n d le s s  s e r i e s  o f  amendments to  e x i s t i n g  s t a t u t e s

which, in t h e  f i e l d  of  e d u ca t io n  a lo n e ,  cover  s ev e ra l  volumes.

By c o n t r a s t ,  Montana, s p a r s e l y  popula ted  and w i th  few i f  any 

d iv e r g e n t  p o l i t i c a l  groups ,  was a b le  t o  com ple te ly  revamp i t s  

code, which i t  d id  in  1980, and c o n ta in  t h e  whole o f  i t ,  edu

c a t io n  in c lu d e d ,  in  one volume. I t  was a l s o  found t h a t ,  p a r t i 

c u l a r l y  in t h e  West,  wi th  th e  ex cep t io n  o f  C a l i f o r n i a ,  th e  

p r e v a l e n t  a t t i t u d e  has been to  m a in ta in  t h e  s t a t u s  quo and r e l y  

f o r  th e  most p a r t  on what had e x i s t e d  in  t h e  p a s t .

Two s t a t e s ,  Maine and Rhode I s l a n d ,  had a lmost  no th ing

to  say about  ed u ca t io n  s t a t u t o r i l y ,  r e l y i n g  i n s t e a d  on common

law p r i n c i p l e s  and d e l e g a t io n  o f  a u t h o r i t y  to  o t h e r  ed u ca t io n a l  

a g en c ie s .  Two o t h e r  s t a t e s ,  New Mexico and Utah,  had noth ing  

to  say  about  d i s c i p l i n e ,  p r e f e r r i n g  i n s t e a d  to  r e l y  on th e  com

mon law, as was th e  case  w ith  Utah,  o r  t o  d e l e g a t e  t h a t  a u th o 

r i t y  to  t h e  S t a t e  Board o f  Educat ion ,  as was th e  case  with  

New Mexico.

I t  should  be po in ted  ou t  t h a t  a l though  many a sp e c t s  o f
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s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  p rocess  were not  covered 

s t a t u t o r i l y ,  t h e y  were addressed  by loca l  a d m i n i s t r a t i v e  laws 

and r e g u l a t i o n s  which have the  f o r c e  o f  law and w i thou t  which th e  

schools  could not  f u n c t i o n ,  but  which lacked  t h e  impact o f  

s t a t u t o r y  enac tment .

Following th e  Supreme C o u r t ' s  Goss Decis ion in 1975, i t  

was shown t h a t  a t o t a l  o f  46 s t a t e s  addressed  the  i s s u e  o f  s u s 

pen s io n ,  w i th  27 s t a t e s  p rov id ing  f o r  s t a t u t o r y  procedures  in  

d e a l in g  w i th  su sp en s io n .  Another a s p e c t  o f  l e g i s l a t i o n ,  t h e n ,  

was a c o u r t  d e c i s i o n ,  p a r t i c u l a r l y  a d e c i s io n  o f  the  United 

S t a t e s  Supreme Court  which had th e  impact o f  f o r c i n g  l e g i s l a t i v e  

change in o r d e r  to  cause  s t a t e  s t a t u t o r y  codes t o  conform w ith  

i t s  d e c i s i o n s .

Mere passage  however, does no t  g u a ran tee  t h a t  a l l  am

b i g u i t y  w i l l  be done away w i th .  S t a t e s  l i k e  New Mexico which 

ves ted  power in t h e  S t a t e  Board o f  Education d id  not  have to  

deal w ith  having t h e i r  s t a t u t e s  d e c l a r e d  vague o r  u n c o n s t i t u 

t i o n a l .  Wiener ( 103 , 1979, p . 93) s t a t e s  t h a t  “th e  l e g i s l a t i v e  

community does no t  look f a v o ra b ly  upon new l e g i s l a t i o n  d e f in in g  

o r  e s t a b l i s h i n g  what appears  to  g ive  new and b roader  based 

power t o  e d u c a t o r s . "  However, in t h e  a reas  o f  d i s c i p l i n e ,  t h e  

l e s s  d i f i n i t i v e  the  l e g i s l a t i o n ,  th e  more power enjoyed by loca l  

school o f f i c i a l s .

Chapter  5 w i l l  exp lo re  t h e  summary, c onc lus ions  and 

recommendations f o r  f u r t h e r  s tu d y ,  as  r e f l e c t e d  in  th e  f in d in g s  

of  Chapter  4.



C h a p te r  5

SUMMARY, CONCLUSIONS AND RECOMMENDATIONS 

FOR FURTHER STUDY

Chapter  5 w i l l  p r e se n t  a summary o f  th e  f in d in g s  o f  t h i s  

s tudy.  Included in  t h i s  summary a re  conc lus ions  and recommend- 

t i o n s  f o r  f u r t h e r  s tu d y ,  p lus  sample models o f  laws f e l t  to  

provide f o r  a co n c ise  system of  s t a t u t o r y  enactment.

An Overview of th e  Study

The purpose o f  t h i s  s tudy was to  determine the  e x t e n t  

to  which the  d ec i s io n s  of  the  United S t a t e s  Supreme Court ,  r e 

f l e c t e d  in t h r e e  landmark c a s e s ,  were addressed  in  t h e  s t a t u t e s  

of a l l  50 s t a t e s .  F u r th e r ,  t h i s  s tudy  e s t a b l i s h e d  th e  e x te n t  

to  which the  d ec i s io n s  in th e se  t h r e e  landmark cases  were def ined  

l e g a l l y  in th e  s t a t u t e s .  F i n a l l y ,  the  s tudy  advanced s u g g e s t io n s ,  

a d d i t i o n s ,  a l t e r a t i o n s  or  d e l e t i o n s  which would se rve  as models 

f o r  s t a t e s  wishing to  provide  c l e a r  and conc ise  l e g i s l a t i o n  in  

the  f i e l d  o f  s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  p rocess .

In o rd e r  to  ach ieve  the  purposes  o f  t h i s  s tu d y ,  the  

fo l lowing  procedures  were u t i l i z e d .  The r u l e s  and r e g u la t io n s  

regard ing  s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  process  o f  the  

Clark County School D i s t r i c t  were ana lyzed .  Based on t h i s  an

a l y s i s ,  the  Nevada Revised S t a t u t e s  (NRS) were analyzed t o  de

termine th e  e x t e n t  to  which the  NRS provided f o r  th e  s t a t u t o r y  

a u t h o r i t y  on which the  Clark County r u l e s  and r e g u l a t io n s  were

64



based .  From t h i s  f o u n d a t io n ,  th e  search  was expanded to  a sample 

o f  s e l e c t e d  school d i s t r i c t s  t o  determine i f  t h e  i s s u e s  under  con

s i d e r a t i o n  were addressed  by th e  sample school d i s t r i c t s .  The p u r 

pose o f  t h i s  s tudy was not  t o  ana lyze  t h e  r u l e s  and r e g u l a t i o n s  o f  

th e  sample school d i s t r i c t s  bu t  r a t h e r ,  t o  examine the  r u l e s  and r e 

g u la t i o n s  f o r  th e  s o l e  purpose o f  de te rm in ing  i f  t h e  t h r e e  i s s u e s  

s tu d i e d  were mentioned.

The s t a t e  s t a t u t e s  o f  a l l  50 s t a t e s  were then  examined f o r  

t h e  purpose o f  de te rm in ing  th e  e x t e n t  to  which th e  s t a t u t e s  conform

ed to  th e  d e c i s io n s  o f  t h e  United S t a t e s  Supreme Court .  Based upon 

th e  s ea rc h  o f  the  s t a t u t e s  o f  a l l  50 s t a t e s  and t h e  d e c i s io n s  o f  th e  

United S t a t e s  Supreme Court in  t h e  t h r e e  landmark cases  d e a l in g  with  

s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  p r o c e s s ,  p ro to ty p e  b i l l s  were 

sugges ted  f o r  i n c l u s i o n  in  th e  codes o f  a l l  50 s t a t e s .

Summary o f  Findings

An examinat ion o f  s e l e c t e d  school d i s t r i c t s '  r u l e s  and r e 

g u l a t i o n s  was conducted;  3 main a rea s  and 11 component a rea s  were 

i d e n t i f i e d  as  r e p r e s e n t a t i v e  o f  the  range o f  i s s u e s  under  c o n s id e r 

a t i o n .  These a r e a s  and t h e i r  components were as  fo l lo w s :

Area 1 - F i r s t  and Fourth  Amendment C o n s t i t u t i o n a l  Guarantees

- Freedom o f  Speech and Express ion
- Dress Code
- Search and S e izu re

Area 2 -  F our teen th  Amendment Procedural  G uaran tees-  Suspension 

and Due Process



- Hearings r e q u i re d  in Suspension cases
- L im i t a t i o n s  on Suspensions
- Grounds l i s t e d  f o r  Suspensions
- Procedures  l i s t e d  f o r  Suspensions

Area 3 - Eighth  and Four teen th  Amendment Regula tory  Guarantees

and Corporal  Punishment

- Corporal Punishment a u th o r iz e d
-  Grounds f o r  Corporal Punishment
- Procedures  f o r  Corporal Punishment
- R e s t r i c t i o n s  on Corporal  Punishment

The l i s t  o f  component a r e a s  was compared to  th e  s t a t e  s t a 

t u t e s  o f  a l l  50 s t a t e s .  I t  was found t h a t  th e  f i r s t  a rea  was men

t i o n e d  s p a r i n g l y  in  t h e  s t a t e  s t a t u t e s .  The o v e r a l l  average f o r

the  f i r s t  a r e a  was 6 p e r c e n t ,  as  computed from Table  4.

The second and t h i r d  a r e a s  were mentioned most o f te n  in  

t h e ' s t a t e  s t a t u t e s  o f  a l l  50 s t a t e s :  Area 2 was mentioned by 92

p e rce n t  o f  th e  s t a t e s  and Area 3 was d e a l t  w i th  by 54 p e rce n t  of

th e  s t a t e s .

Conclusions

The fo l lo w in g  conc lus ions  were drawn from t h i s  s tudy :

1. I t  may be concluded t h a t  th e  i n d iv id u a l  s t a t e  s t a t u t e s  in a l l  

50 s t a t e s  v a r i e d  g r e a t l y .  Some s t a t e  codes provided  f o r  t h e  le g a l  

r i g h t s  o f  s tu d e n t s  in  th e  e x e r c i s e  o f  t h e i r  c o n s t i t u t i o n a l  guaran

t e e s .  F o r ty -seven  s t a t e s  addressed  a t  l e a s t  one a r e a  o f  t h e  t h r e e  

under  c o n s id e r a t i o n  and most addressed  two o f  th e  t h r e e  a r e a s .  Some 

s t a t e s  mentioned th e  a r e a s  under  c o n s i d e r a t i o n ,  bu t  d id  not  c l e a r l y  

s t a t e  the  grounds and procedures  t o  be fo l lo w e d .  Some s t a t e s ,  

w h i le  being more s p e c i f i c  than  o t h e r s ,  d id  no t  d i f f e r e n t i a t e  between 

th e  var ious  r u l e s  and procedures  but  s t a t e d  them to g e t h e r  under  th e
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headings  o f  d i s c i p l i n e  o r  pupil  a c c o u n t a b i l i t y .  I t  can be concluded 

t h a t  t h e r e  i s  no c o n s i s t a n t  p a t t e r n  o f  s t a t u t o r y  enactment  th ro u g h 

out  the  co u n t ry .

2. I t  may be concluded t h a t  many s t a t e  s t a t u t e s  remained vague

in t h a t  th ey  f a i l e d  t o  add ress  the  i s s u e  o f  s t u d e n t  r i g h t s  and th e

d i s c i p l i n a r y  p ro c e ss .

3. I t  may be concluded t h a t  many s t a t e s  d id  not make i t

c l e a r  who was to  assume r e s p o n s i b i l i t y  f o r  d e a l in g  with  th e  i s 

sues  o f  s tu d e n t  r i g h t s  and the  d i s c i p l i n a r y  p ro c e ss .

4. I t  may be concluded from s t a t u t o r y  amendments o f  t h e

codes of  t h e  50 s t a t e s  t h a t  s t a t e  l e g i s l a t u r e s  had taken  sub

sequent  n o t i c e  o f  t h e  d e c i s io n s  o f  t h e  United S t a t e s  Supreme 

Court in t h e  a r e a  o f  s tu d e n t  r i g h t s  and th e  d i s c i p l i n a r y  p ro c e s s .

5. L e g i s l a t i o n  d e a l in g  with  th e  i s s u e s  under c o n s id e ra t i o n  

were o f te n  found in  th e  addendum s e c t io n s  o f  t h e  codes ,  l e a d in g  

t h i s  w r i t e r  t o  conclude t h a t  more s t a t e s  a r e  d e a l in g  with  th e se  

same i s s u e s  and t h a t  many s t a t e s ,  as  th e y  amend o r  revamp t h e i r  

codes ,  w i l l  p rov ide  f o r  more s p e c i f i c  g u i d e l i n e s .

6. I t  may be concluded t h a t  where c l e a r  and co n c i s e  l a n 

guage d e a l t  wi th  s tu d e n t  r i g h t s  and t h e  d i s c i p l i n a r y  p r o c e s s ,  

t h e r e  was l e s s  a p p a ren t  room f o r  l i t i g a t i o n ,  th e re b y  l e s s e n in g  

the  p o s s i b i l i t y  o f  c o u r t  l i t i g a t i o n  and th e  involvement of  

school o f f i c i a l s  in t h i s  l i t i g a t i o n .

7. I t  may be concluded t h a t  where t h e r e  i s  c l e a r  and con

c i s e  s t a t u t o r y  language rega rd ing  s tu d e n t  r i g h t s  and th e  d i s c i 

p l i n a r y  p r o c e s s ,  school o f f i c i a l s  a r e  b e t t e r  equipped to  cope
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w ith  t h e  d i s c i p l i n e  a t  hand.

Recommendations f o r  F u r th e r  Study 

The fo l lo w in g  recommendations f o r  f u r t h e r  s tu d y  were

made:

1. A complete examinat ion  o f  t h e  grounds and procedures  

used in  t h e  d i s c i p l i n a r y  p ro cess  in  va r ious  school d i s t r i c t s  in  

t h e  n a t io n .

2. An examination o f  t h e  v a r ious  d i s c i p l i n a r y  means used in 

t h e  p u b l i c  schoo ls  o f  t h i s  n a t io n  and perhaps in  s e l e c t e d  coun

t r i e s  in t h e  world t o  d i s c e r n  n a t io n a l  and i n t e r n a t i o n a l  t r e n d s .

3. A s tudy  o f  th e  e f f e c t i v e n e s s  o f  th e  va r ious  d i s c i p l i 

nary  methods now in  use with  p a r t i c u l a r  emphasis on suspens ion  

and co rp o ra l  punishment.

4. A s tu d y  which would under take  to  develop a l t e r n a t i v e  

d i s c i p l i n a r y  methods f o r  use by school o f f i c i a l s .

5. A s tudy  which would u nder take  t o  examine th e  changes 

t h a t  have taken  p lac e  as a r e s u l t  o f  c o u r t  d e c i s io n s  in  th e  a rea  

o f  s tu d e n t  r i g h t s  and d i s c i p l i n e .

6. A s tu d y  in tended  to  t r a c e  t h e  most e f f e c t i v e  and e f 

f i c i e n t  d i s c i p l i n a r y  methods in  l i n e  with  c o n s t i t u t i o n a l  mandates .

7. Development o f  s p e c i f i c  l e g i s l a t i o n  which would s p e l l  

o u t  th e  i n t e n t i o n  o f  th e  l e g i s l a t u r e  in  c l e a r  and co n c is e  terms 

f o r  i n c l u s i o n  in th e  s t a t e  code.

Unlike o t h e r  s t u d i e s ,  t h e  purpose o f  t h i s  s tu d y  was not  

to  make a s p e c i f i c  recommendation on th e  i s s u e s  under c o n s id e r 

a t i o n .  In th e  d i s c i p l i n a r y  p r o c e s s ,  many value judgments a r e



made. Some s t a t e s ,  as  r e f l e c t e d  by th e  w i l l  o f  t h e i r  l e g i s l a t u r e s ,  

had chosen f o r  example, no t  t o  a l low  the  use o f  corpora l  punishment 

as  a d i s c i p l i n a r y  tool  in  t h e i r  s t a t e s .  Other s t a t e s ,  however, 

f i r m ly  b e l ieved  in th e  use o f  co rpo ra l  punishment as a necessa ry  tool  

in th e  maintenance o f  d i s c i p l i n e .  I t  was not th e  i n t e n t i o n  o f  t h i s  

au th o r  to  propose th e  i n c lu s io n  o r  d e l e t i o n  of  one va lue  over  an

o t h e r ;  t h a t  i s  a d e c i s io n  t h a t  must be made by the  people  o f  the  

var ious  s t a t e s  as r ep re s e n te d  by t h e i r  s t a t e  lawmakers.  What t h i s  

au th o r  does propose,  however,  i s  t h a t  whichever  course  i s  taken  by 

the  var ious  s t a t e s ,  t h a t  i t  be s p e l l e d  out  in l e g i s l a t i o n  t h a t  i s  

c l e a r  and conc ise  and leaves  no room f o r  ambiguity .

Recommended Proto type  B i l l s

The fo l low ing  p ro to ty p e  b i l l s  a r e  sugges ted :

S t u d e n t ' s  Right  t o  Freedom of  Speech and Expression

The r i g h t  of  s tu d e n t s  to  freedom o f  speech and e xpress ion  in 
th e  p u b l ic  schools  o f  t h i s  s t a t e  s h a l l  not be denied or  abridged  
provided t h a t  such r i g h t  sh a l l  not  cause any d i s r u p t i o n  or  d i s 
o rd e r  w i th in  the  schoo l .  S tuden ts  sh a l l  have th e  r i g h t  to 
express  t h e i r  views o r a l l y  o r  in w r i t i n g  through speech and 
symbols.  Any a c t i v i t y  planned dur ing  r e g u l a r l y  scheduled school 
hours s h a l l  be held  only  i f  approved by the  p r in c ip a l  o r  his  
des ignee .

Search and Se izure

For those  s t a t e s  which perm it  sea rches  o f  s tu d e n t  lockers

and p ro p e r ty  and wish to  con t inue  to  do so ,  th e  fo l low ing  b i l l s

a re  sugges ted :
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The p r in c ip a l  o r  h is  des ig n e e  s h a l l  have th e  power to  s ea rch  
w i th o u t  w ar ran t  and a t  any t im e ,  th e  l o c k e r  or  desk o r  o t h e r  
p o s se s s io n  o f  a s tu d e n t  i f  t h a t  p o sses s io n  i s  school p ro 
p e r ty .

No person a u th o r i z e d  t o  conduct s ea rch es  s h a l l  be held 
l i a b l e  in  t h e  c i v i l  o r  c r im ina l  c o u r t s  o f  t h i s  s t a t e  and 
s h a l l  have immunity from such provided  t h a t  he has ac ted  
in  good f a i t h .

For th o se  s t a t e s  which propose  to  d i s a l l o w  s e a r c h e s ,  t h e  f o l 

lowing p ro to ty p e  b i l l  i s  sugges ted :

S tuden ts  s h a l l  have the  r i g h t  to  be secu re  in  t h e i r  pos
s e s s io n s  w h i le  a t  s c h o o l .  No employee o f  a p u b l i c  school 
in  t h i s  s t a t e  s h a l l  have the  r i g h t  to  conduct  a search  o f  
a s t u d e n t ' s  l o c e r ,  desk ,  o r  o t h e r  p lace  where he i s  e n t i t l e d  
t o  secu re  h i s  p o s se s s io n s  except  in  c a se s  o f  emergency o r  
subsequen t  t o  a c o u r t  o r d e r  a u t h o r i z in g  such s e a rc h .  How
e v e r ,  where school a u t h o r i t i e s  f e e l  t h a t  a s t u d e n t ' s  pos
s e s s io n s  need to  be s e a rc h e d ,  th ey  s h a l l  have th e  power 
to  sec u re  the  s t u d e n t ' s  p o s se s s io n s  u n t i l  such time as a 
p roper  w ar ran t  can be secu red .

Suspension o f  P up i l s  from School

Concerning suspens ion  of  s tu d e n t s  from school , th e  f o l 

lowing b i l l s  a r e  sugges ted :

A pupi l  may be suspended from school f o r  s u f f i c i e n t  cause .  
S u f f i c i e n t  cause  i s  hereby d e f in ed  as t h e  v i o l a t i o n  o f  
any r u l e ,  r e g u l a t i o n  o r  bylaw as s e t  down by th e  loca l  
governing board o f  every  school d i s t r i c t  in  t h i s  s t a t e .

A pupil  may be suspended f o r  not  more than  te n  school 
days f o r  any one o f f e n s e .  A pupil  may be suspended by 
th e  p r in c ip a l  o f  th e  school or  h i s  d e s ig n ee .  A pupil 
who i s  to  be suspended s h a l l  have th e  r i g h t  to  a hear ing  
where he s h a l l  be given n o t i c e  o f  th e  charges  a g a i n s t  
him and an o p p o r tu n i t y  t o  e x p la in  h is  s id e  o f  t h e  s to r y .
The p a ren ts  o r  l e g a l  guard ians  of  t h e  pupi l  s h a l l  be no
t i f i e d  as soon as p o s s i b l e  o f  th e  suspens ion .  The p a ren ts  
o r  lega l  guardian  s h a l l  have th e  r i g h t  to  appeal th e  s u s 
pension to  t h e  lo c a l  governing board whose d e c i s io n  s h a l l  
be f i n a l .

However, in  t h e  case  o f  a pupil  whose p resence  poses a 
danger  a t  t h e  school , such pupil  may be removed immedi
a t e l y  and a hea r ing  and n o t i c e  to  take  p la c e  as soon as 
p o s s ib l e  t h e r e a f t e r .



A pupil  who i s  suspended s h a l l  n o t  have th e  r i g h t  to  r e 
main a t  school w h i le  h i s  case  i s  on appeal t o  t h e  loca l  
governing board ;  however, th e  lo ca l  governing board s h a l l  
h ea r  t h e  appeal as  soon as i s  p r a c t i c a b l y  p o s s i b l e .

Corporal Punishment o f  Pup i l s

For t h o se  s t a t e s  which wish t o  d i s c o n t i n u e  th e  p r a c t i c e

o f  c o rpo ra l  punishment w i th in  t h e i r  b o r d e r s ,  t h e  fo l low ing  i s

sugges ted :

No one person  employed o r  engaged i m a  school o r  educa
t i o n a l  i n s t i t u t i o n ,  whether  p u b l i c  o r  p r i v a t e ,  s h a l l  i n 
f l i c t  o r  cause t o  be i n f l i c t e d  co rpo ra l  punishment upon 
a pupi l  a t t e n d i n g  such school o r  i n s t i t u t i o n .

Every r e s o l u t i o n ,  bylaw, r u l e ,  o rd inance  o r  o t h e r  a c t  o f  
a u t h o r i t y  p e r m i t t i n g  o r  a u t h o r i z in g  c o rpo ra l  punishment 
to  be i n f l i c t e d  upon a pupil  a t t e n d i n g  a school o r  educa
t i o n a l  i n s t i t u t i o n  s h a l l  be vo id .

For those  s t a t e s  which wish to  pe rm it  co rp o ra l  punishment on

an o p t io n a l  b a s i s ,  th e  fo l low ing  i s  sugges ted :

Every lo ca l  governing board may promulgate  r u l e s  and r e 
g u l a t i o n s  a u t h o r i z in g  o r  p r o h i b i t i n g  the  use o f  co rpora l  
punishment in t h e  p u b l i c  o r  p r i v a t e  sch o o ls  o f  t h i s  s t a t e .

Where th e  governing  board has no t  promulgated such r u l e s  
o r  r e g u l a t i o n s ,  every  t e a c h e r  o r  o t h e r  c e r t i f i c a t e d  p e rso n 
nel s h a l l  be a u t h o r i z e d / p r o h i b i t e d  to  use co rpora l  pun
ishment.  Whether in  th e  p u b l i c  o r  p r i v a t e  schoo ls  o f  t h i s  
s t a t e ,  on s a id  p u p i l s .

For th o se  s t a t e s  which wish t o  a l low  f o r  co rp o ra l  punishment

on a : s t a t e w i d e  b a s i s ,  t h e  fo l low ing  i s  sugges ted :

All c e r t i f i c a t e d  personnel  in  th e  p u b l i c  o r  p r i v a t e  
schoo ls  o f  t h i s  s t a t e  may use c o rpo ra l  punishment to  
r e s t r a i n  o r  c o r r e c t  p u p i l s .

The i n f l i c t i o n  o f  co rpo ra l  punishment s h a l l  be conf ined  
to  t h e  b u t to c k s .  Reasonable f o r c e ,  however,  may be used 
t o  r e s t r a i n  p u p i l s  when such f o r c e  i s  deemed n ece s sa ry .

Anyone a u th o r iz e d  to  i n f l i c t  c o rpo ra l  punishment  o r  use 
r e a so n ab le  f o r c e  i s  hereby g ran ted  immunity from p rosecu 
t i o n  in  th e  c r im ina l  o r  c i v i l  c o u r t s  o f  t h i s  s t a t e s .

No lo c a l  board o r  governing agency s h a l l  promulgate  o r  con
t i n u e  in e f f e c t  a r u l e ,  r e g u l a t i o n ,  o rd inance  o r  bylaw which 
p r o h i b i t s  t h e  use o f  corpora l  punishment o r  o th e r  r e a s o n 
a b le  fo rce  i s  s p e c i f i e d  in t h e  s e c t i o n .  Any such



r u l e ,  r e g u l a t i o n ,  ord inance  o r  bylaw i s  hereby voided.

Some o f  the  more s e r i o u s  d e l e t i o n s  which a r e  n ec e s sa ry  invo lve  

th e  use o f  such terms as a r e  found,  f o r  example, in th e  NRS 

392.465 2: " . . .  th e  board o f  t r u s t e e s  o f  every  school d i s 

t r i c t  s h a l l  adopt r u l e s  and r e g u l a t i o n s  a u t h o r i z in g  . . . c o r 

poral  punishment ."

Since i t  i s  t h e  i n t e n t  o f  th e  l e g i s l a t u r e ,  and indeed 

i t s  mandate,  t h a t  co rp o ra l  punishment i s  t o  be a u th o r iz e d  in th e  

p u b l ic  schools  o f  t h e  S t a t e  o f  Nevada, i t  ought to  so s t a t e  in 

th e  s t a t u t e s  themselves  and not  l eav e  th e  promulgat ion o f  r u l e s  

and r e g u l a t i o n s  t o  t h e  loca l  t r u s t e e s  who may promulgate such 

r u l e s  and r e g u l a t i o n s  which would have th e  e f f e c t  o f  p r o h i b i t i n g  

co rpo ra l  punishment.  Fur thermore ,  no mention i s  made o f  what 

would happen i f  t h e  t r u s t e e s  do not  promulgate  such r u le s  and 

r e g u l a t i o n s  e s p e c i a l l y  w i th  regard  t o  th o se  a u th o r iz e d  to  i n 

f l i c t  c o rpo ra l  punishment,  i f  they  a r e  indeed then  so a u th o r i z e d .

Another  d e l e t i o n ,  in the  i n t e r e s t  o f  f a i r n e s s ,  would be 

made in  th e  C a l i f o r n i a  s t a t u t e  which r e q u i r e s  p a r e n t a l  consen t  

in  w r i t i n g  b e fo re  c o rpo ra l  punishment can be i n f l i c t e d  on t h e i r  

c h i l d r e n  in th o se  d i s t r i c t s  which i n i t i a l l y  a l low  the  use of  

co rp o ra l  punishment.  To a l low p a re n t s  to  exempt t h e i r  c h i ld r e n  

from t h e  regime to  which some o th e r  c h i l d r e n  may be s u b je c t  i s  

i n h e r e n t l y  u n f a i r .  P a ren ts  should not be a l lowed to  d i c t a t e  

d i r e c t l y  to  th e  school which forms o f  punishment a r e  a cc ep ta b le  

o r  which a r e  n o t .  In th o se  d i s t r i c t s  o f  C a l i f o r n i a  where p a r 

e n t s  do not  wish to  have co rpora l  punishment,  th e y  can see  to



i t  t h a t  th e  lo c a l  governing boards do no t  adopt  r u l e s  a u t h o r i z in g  

th e  use o f  co rpo ra l  punishment.

Other  recommended d e l e t i o n s  and changes would be to  

th o se  s t a t u t e s ,  such as  th o se  o f  Wyoming, which a r e  not  c l e a r  

with  r e s p e c t  to  t h e  language used: " 2 1 .1 .6 4  . . . may impose

reaso n ab le  forms o f  punishment and d i s c i p l i n a r y  measures . . . "  

The s t a t u t e  language does not  c l a r i f y  whether  Wyoming c o n s id e r s ,  

f o r  example co rpo ra l  punishment as  a r e a so n a b le  form o f  p u n ish 

ment o r  n o t ,  and t h a t ,  in  t u r n ,  can s u b j e c t  school o f f i c i a l s  to  

lega l  s u i t s .

Final Comment

This  d i s s e r t a t i o n  addressed  th e  i s s u e  o f  the  c o n s t i t u 

t i o n a l  r i g h t s  o f  s tu d e n t s  and th e  d i s c i p l i n a r y  p ro c e s s .  I t  i s  

hoped t h a t  th rough  t h i s  s tu d y ,  a b e t t e r  u n de rs tand ing  o f  t h e  need 

f o r  adherence to  c o n s t i t u t i o n a l  requ i rem en ts  has been e s t a b l i s h e d .

Much v a lu a b le  time i s  wasted by e d u c a to r s  who f in d  them

s e lv e s  invo lved  in  l i t i g a t i o n .  I t  i s  s i n c e r e l y  hoped t h a t  

through t h i s  and o t h e r  e f f o r t s ,  s t a t u t o r y  g u id e l in e s  w i l l  be 

come c l e a r  and co n c ise  in  o r d e r  t h a t  e d u c a to r s  w i l l  be a b le  to  

devote  t h e i r  t ime to  t h e  b u s in e s s  o f  e d u c a t in g  s t u d e n t s .



SELECTED BIBLIOGRAPHY

1. Acker ly ,  Robert L. The Reasonable Exerc ise  o f  A u t h o r i t y .
Washington, D.C.: Nat ional  A sso c ia t io n  of Secondary
School P r i n c i p a l s ,  1969.

2. Alaska S t a t u t e s ,  (1966). Vol. 2,  T i t l e  14. C h a r l o t t e s 
v i l l e ,  V i r g in ia :  Michie Co. ,  1976.

3. Arizona Revised S t a t u t e s  Annotated.  (1975) 1981 Supple
ment Pamphlet. Vol. 6 A, T i t l e  15. S t .  Paul:  West
Pub l ish ing  Co. ,  1975.

4. Arkansas S t a t u t e s ,  (1947). 1980 Replacement. Vol. 7,
T i t l e  15. I n d ia n a p o l i s :  Bobbs-Merri l1 Co. ,  1960.

5. "Balancing in Loco P a r e n t i s  and th e  C o n s t i t u i o n . "
U n iv e r s i ty  o f  F lo r id a  Law Review, 26: 271-88, Win
t e r  1974.

6. Baldwin 's  Kentucky Revised S t a t u t e s .  (1976). Vol. 3,
T i t l e  13. Cleveland:  Banks, Baldwin Co. ,  1977.

7. B a l l ,  Grant T . , and Lee J .  Rosch. C i v i c s . Chicago:
F o l l e t  Pub l i sh ing  Co.,. 1978.

8. Banas, Carey. "Paren ts  and School Boards Are In d ic ted
by Teachers ."  American School Board J o u r n a l , 163:
40-2 ,  February 1976.

9. Black,  Henry. B lack ' s  Law D ic t io n a r y . S t .  Paul:  West
Pub l i sh ing  Co. ,  1968.

10. Bolmeier ,  E.C. L e g a l i t y  o f  S tudent  D i s c ip l i n a r y  P r a c t i c e s .
C h a r l o t t e s v i l l e ,  V i r g in i a :  Michie Co. ,  1976.

11. "Bringing Student  Rights  to  New York City  School System."
Journal  o f  Law and Educat ion 1: 213-29,  Apri l  1973.

12. Burns'  Indiana S t a t u t e s  Annota ted ,  (1974) A r t i c l e  9 .1 ,
T i t l e  20. I n d ia n a p o l i s :  Bobbs-Merri11 Co. ,  1975.

13. "Case Summaries o f  Recent Education D ec is io n s ."  Journal
o f  Law and Educa t ion , (October  1976), 495-524. Pub
l i s h e d  C in c in n a t i :  J e f f e r s o n  Law Book Co. ,  1976.

14. Chamberlein, Joseph.  L e g i s l a t i v e  P ro c ess . New York:
Greenwood P re s s ,  1969.

,74



7,5

15. "Chance to  Whip Corporal Punishment."  Connec t icu t  Law
Review, 7: 116-46,  Fa l l  1974.

16. "C iv i l  L i b e r t i e s  f o r  S tuden ts  as What Age?" Jou rna l  of
Law and E d u c a t io n , 3: 351-62,  Apri l  1974.

17. Code o f  Alabama,(1975) 1980 Replacemtn, Vol. 13, T i t l e
16. C h a r l o t t e s v i l l e ,  V i r g in i a :  Michie C o . ,  1977.

18. Code o f  Georgia Annota ted ,  1981. T i t l e  20,  N orc ross ,
Georgia:  The Harr ison  Co. ,  P u b l i s h e r s ,  1981.

19. Code o f  Laws o f  South C aro l ina  (1976).  Vol. 20, T i t l e  59.
The S t a t e  o f  South C a ro l in a ,  1977.

20. Code o f  V i rg in ia  (1981) Vol 5 ,  T i t l e  22. C h a r l o t t e s v i l l e ,
V i r g in i a :  Michie Co.,  1981.

21. Colorado Revised S t a t u t e s ,  (1973).  Vol. 9 ,  T i t l e  2 2 , 2 3 . ,
Denver: Bradfor-Robinson P r in t i n g  Co. ,  1974.

22. Connec t icu t  General S t a t u t e s  Annotated (1958) Revis ion
1979, Vol. 5A, T i t l e  10. S t .  Paul:  West P u b l i sh in g  
Co.,  1977.

23. " C o n s t i t u t i o n a l  Law -  Much Ado About Noth ing ."  Lo.yola
U n iv e r s i t y  Law Review, 7:193-216, '  Winter  1976.

24. " C o n s t i t u t i o n a l  Law -  Suspens ion ."  Brooklyn Law Review,
42: 109-24, Summer 1975.

25. Cooper v. Aaron, 358 U.S. 20,  1958.

26. Cox v. L o u is ia n a ,  379 U.S. 356, 1965.

27. Dartmouth College v. Woodward. 4 Wheaton 518, 1819.

28. Deighton,  Lee C . , ed. The Encyclopedia  o f  E d u c a t io n , No.
7. New York: The McMillan P u b l i sh in g  Co. ,  1971.

29. Delaware Code Annotated.  (1974). Revised ,  Vol. 8 ,  T i t l e
14. C h a r l o t t e s v i l l e ,  V i r g in i a :  Michie Co . ,  1975.

30. "Democracy in th e  Classroom."  Marquet te Law Review, 58:
705-40,  1975.

31. Draba, Robert E . , Karl V. H e r tz ,  and C h r i s t  C h r i s t o f f .
"The Impact o f  th e  Goss Decis ion:  A S t a t e  Survey: 
Curren t  Legal Decis ions  A f fe c t in g  E d u c a t io n ."  View
p o i n t s ,  School o f  Educa t ion ,  Indiana U n i v e r s i t y ,  
Bloomington, In d ia n a ,  1976.



76
y./

32. Fa lk ,  Herbert  A. Corporal Punishment: A Socia l I n t e r p r e t a 
t i o n  of  i t s  Theory and P r a c t i c e  in t h e  United S t a t e s .  
New York: Columbia U n iv e r s i ty  P re s s ,  1941.

33. F lygare ,  Thomas J . , "Schools and the  Law -  Corporal Pun
ishment i s  Not Yet Dead as a C o n s t i t u t io n a l  I s s u e . "
Phi Del ta  Kappan, 53-54,  September 1980.

34. F ly g a re ,  Thomas J .  "Schools and the  Law- John Tinker  S t i l l
an I d e a l i s t . "  Phi Delta  Kappan, 210-212, November
1979.

35. G a t t i , Daniel J . ,  and Richard D. G a t t i . The Teacher  and the
Law. West Nyack, New York: Parker  P ub l i sh in g  Co. ,
I n c . ,  1972.

36. General Laws o f  Rhode I s l a n d .  (1956). Reenactment 1969,
Vol. 3A, T i t l e  16, I n d ia n a p o l i s :  Bobbs-Merri l l  Co. ,
1970.

37. General S t a t u t e s  o f  North C a ro l ina .  1978 Replacement Vol.
3A, Chapter  115, C h a r l o t t e s v i l l e ,  V i r g in i a :  Michie 
Co.,  1978.

38. Gluckman, Ivan. "The Meaning of  Fa i rness  in  S tudent  Dis
c i p l i n a r y  Codes." National  A sso c ia t io n  of Secondary 
School P r i n c i p a l s ,  J anuary ,  1982. (Pamphlet. )

39. Goldsmith, Arthur  H. "S tudent  D is c ip l in e  Codes: Develop
ments ,  Dimensions, D i r e c t i o n s . "  National  A ssoc ia t ion  
o f  Secondary School P r i n c i p a l s ,  March, 1981. (Pamphlet . )

40. Goss v. Lopez, 419 U.S. 565 (1975),  42, L. Rd. 2d 725.

41. Haubrich, Vernon F . , and Michael W. Apple. Schooling and
th e  Right o f  C h i ld r e n . U n iv e r s i ty  o f  Wisconsin,  Mad
ison ;  Berkeley ,  C a l i f o r n i a :  McCutchan Pub l i sh ing  
C orpo ra t ion ,  1975.

42. Hawaii Revised S t a tu e s  (1968) Replacement 1981, Vol. 4,
T i t l e  18. A u th o r i ty  o f  th e  S t a t e  of  Hawaii,  1981.

43. Hazard,  William R. Educat ion and the  Law: Cases and Mater-
i a l s  on Publ ic  Schools.  2d ed. New York: The Free Press 
1978.

44. Hendrick,  I rv in g  G . , and Reginold Jo n es ,  eds .  "School f o r
Scanda l ."  In Student  D issen t  in  the  S ch o o ls . Boston: 
Houghton M i f f l i n  Co. ,  1972.

45. Henr i ,  Edwin J .  Kiss of  th e  Whip. London: Walrton P re s s ,  
1964.



46. H en to f f ,  Nat.  "Child Bea ting  in  the  S ch o o ls . "  Los Angeles
Times, Apr i l  28, 1980, P a r t  2,  p. 5.

47. Idaho Code (1963) Replacement 1975. Vol. 6A, T i t l e  33,
I n d ia n a p o l i s :  Bobbs-Merri l l  Co.,  1963.

48. In Re G au l t ,  87 U.S. 1,  5 (1967).

49. Iowa Code Annotated .  (1972) . Vol. 12, T i t l e  12. S t .  Paul:
West P u b l i sh in g  Co. ,  1972.

50. Ingraham v. Wright,  430 U.S. 651, 1977. 51 L. ed. 2d 711.

51. Kansas S t a t u t e s  Annotated (1980) Vol. 5A, Chapter  71.
Topeka: S t a t e  P r i n t e r ,  1980.

52. Keirnan,  Owen B. "School Violence and Vandalism."  S t a t e 
ment to  Sub-Committee t o  I n v e s t i g a t e  J u v e n i l e  Delin-
qu incy ,  United S t a t e s  Senate Committee on th e  J u d i c i a r y .  
Reston,  V i r g in i a :  National  A sso c ia t io n  of  Secondary 
School P r i n c i p a l s ,  1975.

53. Kimbrough, Ralph B. , and Michael Y. Nunnery. Educational
A d m in is t r a t io n :  An I n t r o d u c t i o n . New York: McMillan 
P ub l i sh in g  Co. ,  1976.

54. Las Vegas R ev iew -Jo u rn a l , 1959. Date unknown.

55. "Legal Requirements o f  S tudent  D i s c ip l i n e  Codes." Educa
t i o n a l  D i g e s t , 67: 17-20,  September 1981.

56. Levine ,  Alan H . , and Eve Carey. The Rights  o f  S t u d e n t s ,
ACLU, New York: The Hears t  C o rp o ra t io n ,  1977.

57. Lodwick, John. The Cradle  o f  Neptune, London: William
Heinmann L t d . ,  1951.

58. Los Angeles Herald Examiner , August 24, 1977, p. 14.

59. Los Angeles Times, March 13, 1977, P a r t  I I ,  p. 5.

60. Louis iana Revised S t a t u t e s  (1974) Replacement 1978, Vol.
2 ,  A r t i c l e  8.  S t .  Paul:  West P u b l i sh in g  Co. ,  1977.

61. Maine Annotated Code. (1964) Vol. 11, T i t l e  20 ,  S t .  Paul:
West P u b l i sh in g  Co. ,  1965.

62. Maryland Annotated Code (1975) Vol. 7A, A r t i c l e  77.
C h a r l o t t e s v i l l e ,  V i r g in i a :  Michie C o . ,  1975.

63. M assachuse t ts  General Laws Annotated . (1969) Replacement
1981, Vol. 9,  Chapter  71. S t .  Paul :  West Pub l i sh ing  
C o . , 1981.



w?8

64. McCord, Robert S. "Violence and D is ru p t io n  in Nevada
School: A L e g i s l a t i v e  P ro p o sa l . "  DEd d i s s e r t a t i o n ,
U n iv e r s i ty  o f  Nevada, Las Vegas, 1978.

65. McKinney's C onso l ida ted  Laws of  New York Annota ted (1981)
Vol. 16, T i t l e  1. S t .  Paul:  West P u b l i sh in g  Co. ,  1981.

66. Michigan Compiled Laws Annotated (1976) Vol. 17A Chapter
340 (School Code o f  1955) S t .  Paul:  West P u b l i sh in g  
Co. ,  1976.

67. Minnesota S t a t u t e s  Annotated (1978) Vol. 10 Chapter  120,
S t .  Paul:  West P u b l i sh in g  Co.,  1978.

68. M is s i s s ip p i  Code Annotated (1972). Vol. 10, T i t l e  37.
A t l a n t a ,  Georgia:  The Harr ison  Co. ,  1973.

69. Morehouse, F r a n c i s ,  M. The D i s c ip l in e  of  t h e  Sch o o l .
Boston: Heath and Company, 1941.

70. Nevada Revised S t a t u t e s  (1973) Vol. 14, T i t l e  34. Carson
C i ty ,  L e g i s l a t i v e  Council Bureau, Updated Supplement,  
1977.

71. New Hampshire Revised S t a t u t e s  Annotated (1977) Vol.  2B,
T i t l e  15, Oxford ,  New Hampshire: Equi ty  P ub l i sh in g
Corpora t ion ,  1978.

72. New J e r s e y  S t a t u t e s  Annotated .  (1968) Chapter  1 th rough
75. S t .  Paul:  West P ub l i sh in g  Co. ,  1978.

73. New Mexico S t a t u t e s  Annota ted .  (1978) Pamphlet 40, Chapter
22, Cross Reference:  77 equa ls  22,  C h a r l o t t e s v i l l e ,
V i r g in ia :  Michie Co . ,  1978.

74. N o l t e ,  Ches te r  M. School Law in  Act ion:  101 Key Decis ions
With G uide! ines  f o r  School A d m in i s t r a to r s .  West Nyack, 
New York: Parker  P u b l i sh in g  Co. ,  I n c . ,  1971.

75. North Dakota Century Code Annotated .  (1972) Vol. 3,  T i t l e
15. I n d ia n a p o l i s :  Al len  Smith Co. ,  1972.

76. Oklahoma S t a t u t e s  Annotated (1972) Chapter  1 th rough  14.
S t .  Paul:  West P u b l i sh in g  Co.,  1972.

77. Oregon Revised S t a t u t e s .  (1977) Vol. 3 ,  T i t l e  30. Also
Chapter  326, 1977 replacement  p a r t .  S t a t e s  o f  Oregon 
L e g i s l a t i v e  Council  Committee, 1977.

78. Page ' s  Ohio Revised Code Annotated (1980) Chapter  3301,
T i t l e  33 C i n c i n n a t i :  The W.H. Anderson Co. ,  1980.



79. Purdon 's  Pennsy lvan ia  S t a t u t e s  Annotated (1962) r e p l a c e 
ment 1980, 331-101 to  16-1613, T i t l e  24. S t .  Paul:
West P u b l i sh in g  Co. ,  1980.

80. Remmlein, Madeline K in te r ,  and Martha L. Ware. School Law.
D a n v i l l e ,  I l l i n o i s :  The I n t e r s t a t e  P r i n t e r s  and 
P u b l i s h e r s  I n c . ,  1970.

81. R uete r ,  Edmund E . , J r . ,  and Robert R. Hamilton. The Law
o f  P u b l ic  Educat ion .  2d ed. Minneola,  New York: The 
Foundation Press  I n c . , 1976.

82. Revised Code o f  Montana (1981) T i t l e  75,  I n d ia n a p o l i s :
A llen  Smith Co . ,  1981.

83. Revised Code o f  Washington Annotated (1970) Chapter  28
A .01 t o  28 A. 60, T i t l e  28. San F ranc isco :  Banc ro f t -  
Whitney C o . , 1970.

84. Revised S t a t u t e s  o f  Nebraska. (1943) Reissue 1976, Vol.
5 , Ch. 79. S t a t e  o f  Nebraska,  1976.

85. S c h o l f i e l d ,  Dee. S tuden t  Rights  and S tudent  D i s c i p l i n e ,
U .S . ,  Educat iona l  Resources In fo rm at ion  C en te r ,  ERIC 
Document ED 105 546, 1975.

86. S c o t t ,  George R. The H is to ry  o f  Corporal  Punishment. Lon
don: Torchs tream Books, 1938.

87. S c o v i l l e  v.  J o l l i e t  Township High S choo l ,  425 F. Supp. 10
(7 th  C i r ) .

88. S c o v i l l e  v. J o l l i e t  Township High School Cer t ,  denied  400
U.S. 826 (1970).

89. S c o v i l l e  v. J o l l i e t  Township High School.  Shepards C i t a 
t i o n s .  Shepards United S t a t e s  R e p o r t s ,  Cases and S t a 
t u t e s .  1980 Colorado S pr ings :  Shepards C i t a t i o n s ,  I n c . ,
1980.

90. Smith-Hurd I l l i n o i s  Annotated S t a t u t e s  (1962) Ch. 122 -
Schools  -  Sec. 1-1 to  286. S t .  Pau l :  West Pub l i sh ing  
Co. ,  1962.

91. South Dakota Compiled Laws Annotated .  1975 Revised. Vol.
5 ,  T i t l e ,  13, I n d ia n a p o l i s :  The AllenSmith Co. ,  1975.

92. S t a t e  o f  Nevada. Nevada Revised S t a t u t e s ,  Updated. Carson
Ci ty :  S t a t e  P r i n t e r ,  1963.



93.

94.

95.

96.

97.

98.

99.

100.

101.

102.

103.

104.

105.

106.

80

S ta sk y ,  Wil liam P. L e g i s l a t i v e  A na lys is :  How to  Use S ta -
t u t e s  and R eg u la t io n s .  S t .  Paul :  West P u b l i sh in g  Co. ,  
1975.

S t ra h a n ,  Richard D. , The Courts  and th e  S choo ls . L in c o ln ,  
Nebraska: P r o fe s s io n a l  Educators  P u b l i c a t i o n s ,
Inc.  , 1973.

S tuden ts  R ights  and R e s p o n s i b i l i t i e s . National School
Pub l ic  R e la t io n s  A s s o c i a t i o n ,  Washington, D.C. ,  1972.

Tennessee Code Annotated. 1977 rep lacem ent .  Vol. 9 ,  T i t l e
49. I n d ia n a p o l i s :  The Allen  Smith Co. ,  1977.

T inker  v. Des Moines Independent Community School Dis
t r i c t ,  393 U.S. 503 (1969) 21 L. ed. 2d 228.

Utah Code Annota ted.  (1953) 1970 rep lacem ent .  Vol 5B, T i t l e
53. I n d ia n a p o l i s :  The Allen Smith Co. ,  1970.

Vermont S t a t u t e s  Annotated (1974) ch. 1 through 131, T i t l e
16. Oxford , New Hampshire: Equity  P ub l i sh in g  Corpor
a t i o n ,  1974.

Vernon 's  Annotated Missouri  S t a t u t e s  (1980) Vol. 11A Ch. 
178. Kansas C i ty :  Vernon Law Book, Co.,  1980.

Vernon 's  Texas Civ i l  S t a t u t e s  (1965) Vol. 8 ,  T i t l e  49. 
Kansas C i ty :  Vernon Law Book Co. ,  1965.

Vernon 's  Texas Code Annotated (1981) Vol. 1,  T i t l e  2.
S t .  Pau l :  West P u b l i sh in g  Co. ,  1981.

Weiner,  S teven I .  "Legal R e s p o n s i b i l i t i e s  v. Legal Autho
r i t y  o f  School P r i n c i p a l s . "  DEd d i s s e r t a t i o n ,  Univer
s i t y  o f  Nevada, Las Vegas, 1979.

West V i r g in i a  Code. 1977 rep lacem ent .  Vol. 7,  Ch. 18, 
C h a r l o t t e s v i l l e ,  V i r g in i a :  Michie Co. ,  1977.

W est 's  Annotated C a l i f o r n i a  Codes. Educat ion Code Reor
gan ized .  Vol. 26, T i t l e s  1, 2 ,  3. S t .  Paul:  West 
P u b l i sh in g  Co. ,  1978.

W est 's  F lo r id a  S t a t u t e s  Annotated (1977) Vol 11A, T i t l e
15. S t .  Paul :  West P u b l i sh in g  Co . ,  1977.

107. W est 's  Wisconsin S t a t u t e s  Annotated (1973) Vol. 18, T i t l e
14. S t .  Paul:  West P u b l i sh in g  Co . ,  1973.



81

108.

109.

Wyoming S t a t u t e s  Annota ted ,  1977 r e p u b l i sh e d  e d i t i o n .
Vol. 51, T i t l e  21,  C h a r l o t t e s v i l l e ,  V i r g in i a :  Michie 
Co. ,  1977.

Z i r k e l ,  Perry  A. A D iges t  o f  Supreme Court D ic i s io n s  Af
f e c t i n g  Educa t ion . Bloomington, Ind iana :  Phi Del ta
Kappa, 1978.



APPENDIXES



APPENDIX A



APPENDIX A

The fo l low ing  a re  exce rp ts  from th e  t h r e e  landmark cases  decided 

by the  Supreme Court o f  the  United S t a t e s  in  the  a rea  o f  s tu d e n t  r i g h t s  

and th e  d i s c i p l i n a r y  process .



Tinker  v. Des Moines Independent  Community School D i s t r i c t ,  
393 U.S. 503 (1969).

Mr. JUSTICE FORTAS d e l iv e r e d  th e  opinion o f  th e  Court .
P e t i t i o n e r  John F. T in k e r ,  15 y ea rs  o ld ,  and p e t i t i o n e r  

C h r i s to p h e r  Eckhardt ,  16 y ea r s  o ld ,  a t tended  high schools  in  Des Moines. 
P e t i t i o n e r  Mary Beth T inker ,  Jo h n 's  s i s t e r ,  was a 13 y e a r  o ld  s tu d e n t  
in  j u n i o r  high school.

In December 1965, a group o f  a d u l t s  and s tu d e n t s  in  Des Moines, 
iowa, held a meeting a t  th e  Eckhardt home. The group determined to  
p u b l i c i z e  t h e i r  o b je c t io n s  to  the  h o s t i l i t i e s  in  Vietnam and t h e i r  
suppor t  f o r  a t r u c e  by wearing b lack  armbands dur ing  t h e  ho l iday  season 
and by f a s t i n g  on December 16 and New Y ear 's  Eve. P e t i t i o n e r s  and 
t h e i r  p a r e n t s  had p rev io u s ly  engaged in  s i m i l a r  a c t i v i t i e s ,  and they 
decided t o  p a r t i c i p a t e  in  the  program.

The p r i n c i p a l s  o f  th e  Des Moines schools  became aware o f  th e  
plan to  wear armbands. On December 14, 1965, they  met and adopted a 
p o l ic y  t h a t  any s tu d e n t  wearing an armband to  school would be asked to  
remove i t ,  and i f  he re fused  he would be suspended u n t i l  he r e tu rn ed  
w i thout  the  armband. P e t i t i o n e r s  were aware of  the r e g u l a t i o n  t h a t  
the  school a u t h o r i t i e s  adopted.

On December 16, Mary Beth and Chr is topher  wore b lack  armbands 
to  t h e i r  s ch o o ls .  John Tinker  wore his  armband the  next  day. They 
were a l l  s e n t  home and suspended from school u n t i l  they  would come back 
w i thou t  t h e i r  armbands. They d id  not r e tu rn  to  school u n t i l  th e  planned 
per iod  f o r  wearing armbands had exp ired  - t h a t  i s ,  u n t i l  a f t e r  New 
Y ear 's  Day.

The complaint  was f i l e d  in  th e  United S t a t e s  D i s t r i c t  Court 
by p e t i t i o n e r s ,  through t h e i r  f a t h e r s ,  under § 1983 o f  T i t l e  42 of  the  
United S t a t e s  C o d e . . .A f te r  an e v i d e n t i a r y  hear ing  th e  D i s t r i c t  Court 
d ism issed  th e  complaint .  I t  upheld the  c o n s t i t u t i o n a l i t y  of  th e  school 
a u t h o r i t i e s '  a c t i o n  on the  ground t h a t  i t  was reasonab le  in o rd e r  to  
p reven t  d i s tu r b a n c e  o f  school d i s c i p l i n e .  258 F. Supp. 971 (1966).
The co u r t  r e f e r r e d  to  bu t  e x p r e s s ly  d ec l ined  to  fo l lo w  the  F i f t h  C i r 
c u i t ' s  holding in  a s i m i l a r  case  t h a t  p r o h ib i t i o n  o f  th e  wearing o f  
symbols l i k e  the  armbands cannot  be s u s ta in e d  un less  i t  " m a t e r i a l l y  
and s u b s t a n t i a l l y  i n t e r f e r e [ s ]  w ith  th e  requirements  o f  a p p r o p r i a t e  
d i s c i p l i n e  in  th e  o p e ra t io n  o f  the  s c h o o l . "  Burnside v. B ya rs , 363 
F. 2d 744, 749 (1966).

On a p p e a l ,  the  Court o f  Appeals f o r  the  Eighth C i r c u i t  con
s id e r e d  the  case  cn banc. The c o u r t  was e q u a l ly  d i v i d e d ,  and th e  
D i s t r i c t  C o u r t ' s  d e c i s io n  was a c co rd in g ly  a f f i rm e d ,  w i thou t  o p i n i o n . . .

F i r s t  Amendment r i g h t s ,  a p p l ie d  in  the  l i g h t  o f  t h e  s p e c ia l  
c h a r a c t e r i s t i c s  o f  the school environment,  a re  a v a i l a b l e  to  t e a ch e r s  
and s tu d e n t s .  I t  can hard ly  be argued t h a t  e i t h e r  s tu d e n t s  or  t e a c h e r s  
shed t h e i r  c o n s t i t u t i o n a l  r i g h t s  t o  freedom o f  speech o r  exp ress ion  a t  
the  schoolhouse g a te .  This has been the  unmistakable  hold ing  o f  t h i s  
Court f o r  a lmost  50 y e a r s . . .

On the o th e r  hand, the  Court has r e p e a te d ly  emphasized the  
need f o r  a f f i r m in g  th e  comprehensive a u t h o r i t y  o f  th e  S t a t e s  and of  
school a u t h o r i t i e s ,  c o n s i s t a n t  w ith  fundemental c o n s t i t u t i o n a l  s a f e 
guards ,  to  p r e s c r i b e  and co n t ro l  conduct  in  the s c h o o l s . . .Our problem



l i e s  in  th e  a rea  where s tu d e n t s  in th e  e x e r c i s e  o f  F i r s t  Amendment 
r i g h t s  c o l l i d e  w ith  th e  r u l e s  of  school a u t h o r i t i e s .

II

The problem p re se n te d  by th e  p re se n t  case  does no t  r e l a t e  
to  r e g u l a t i o n  o f  the  l en g th  o f  s k i r t s  o r  the  type  o f  c l o t h i n g ,  to  h a i r  
s t y l e  o r  d e p o r tm e n t . . . I t  does no t  concern a g g r e s s i v e ,  d i s r u p t i v e  a c t io n  
o r  even group d em o n s t ra t io n s .  Our problem invo lves  i n d i r e c t ,  pr imary 
F i r s t  Amendment r i g h t s  ak in  t o  "pure speech ."

The school o f f i c i a l s  sought  t o  punish p e t i t i o n e r s  f o r  a s i l e n t  
p a s s i v e ,  ex p ress io n  o f  o p in io n ,  unaccompanied by any d i s o r d e r  o r  d i s t u r b  
ance on th e  p a r t  of  p e t i t i o n e r s .  There i s  no ev idence  whatever  o f  p e t i t
i o n e r s '  i n t e r f e r e n c e ,  a c tu a l  o r  n a s c e n t ,  wi th  t h e  s c h o o l ' s  work o r  of
c o l l i s i o n  w i th  th e  r i g h t s  o f  o t h e r  s tu d e n t s  t o  be s ecu re  o r  to  be l e t  
a lo n e .  A ccord ing ly ,  t h i s  case  does not  concern speech o r  a c t i o n  t h a t  
i n t r u d e s  upon the  work o f  the  school o r  the  r i g h t s  o f  o t h e r  s t u d e n t s . . .

The D i s t r i c t  Court concluded t h a t  th e  a c t i o n  o f  th e  school 
a u t h o r i t i e s  was r easo n ab le  because i t  was based upon t h e i r  f e a r  o f  a
d i s t u r b a n c e  from th e  wear ing  o f  t h e  armbands. But ,  in  our  system,
u n d i f f e r e n t i a t e d  f e a r  o f  apprehens ion  of  d i s t u r b a n c e  i s  not  enough to 
overcome th e  r i g h t  o f  freedom o f  e x p re s s io n .  Any d e p a r tu r e  from the  
m a j o r i t y ' s  op in ion  may i n s p i r e  f e a r .  Any word spoken, in  c l a s s ,  in  the  
lunchroom o r  on th e  campus, t h a t  d e v ia t e s  from th e  views o f  an o th e r  
p e r so n ,  may s t a r t  an argument o r  cause a d i s t u r b a n c e .  But our  c o n s t i t 
u t io n  says we must t ak e  t h i s  r i s k . . .

In o rd e r  f o r  th e  S t a t e  in  th e  person o f  school o f f i c i a l s  
to  j u s t i f y  p r o h i b i t i o n  of  a p a r t i c u l a r  ex p re ss io n  o f  o p in io n ,  i t  must 
be a b le  to  show t h a t  i t s  a c t i o n  was caused by something more than a mere 
d e s i r e  t o  avoid  th e  d i s c o m fe r t  and u n p leasan tness  t h a t  always accompany 
an unpopular  v iewpoin t .  C e r t a i n l y  where t h e r e  i s  no f i n d i n g  and no 
showing t h a t  the  e x e r c i s e  o f  t h e  fo rb idden  r i g h t  would " m a t e r i a l l y  and 
s u b s t a n t i a l l y  i n t e r f e r e  w ith  t h e  requ irem ents  o f  a p p r o p r i a t e  d i s c i p l i n e  
in  the  o p e r a t i o n  o f  th e  s c h o o l , "  th e  p r o h ib i t i o n  cannot  be s u s t a i n e d . . .

In th e  p r e s e n t  c a s e ,  t h e  D i s t r i c t  Court made no such f i n d i n g ,  
and our  independent  examinat ion of  the  record  f a i l s  to  y i e l d  evidence 
t h a t  t h e  school a u t h o r i t i e s  had reason  to  a n t i c i p a t e  t h a t  th e  wearing 
of  th e  armbands would s u b s t a n t i a l l y  i n t e r f e r e  with  the  work o f  the 
school o r  impinge upon th e  r i g h t s  o f  o th e r  s tu d e n t s .  Even an o f f i c i a l  
memorandum prepared  a f t e r  t h e  suspens ion  t h a t  l i s t e d  t h e  reasons  f o r  
the ban on wearing th e  armbands made no r e f e r e n c e  to  th e  a n t c i p a t i o n  
o f  such d i s r u p t i o n .

On the  c o n t r a r y ,  the  a c t i o n  o f  the  school a u t h o r i t i e s  appears  
t o  have been based upon th e  u rg en t  wish to  avoid th e  c o n t ro v e rsy  which 
might r e s u l t  from the  e x p r e s s i o n ,  even by th e  s i l e n t  symbol o f  armbands, 
o f  o p p o s i t i o n  to  t h i s  N a t io n ' s  p a r t  in  the  c o n f l i a r a t i o n  in  Vietnam.
I t  i s  r e v e a l i n g ,  in  t h i s  r e s p e c t ,  t h a t  the  meet ing a t  which the  school 
p r i n c i p a l s  decided to  i s s u e  th e  c o n te s te d  r e g u l a t i o n  was c a l l e d  in  r e s 
ponse t o  a s t u d e n t ' s  s ta te m en t  t o  t h e  jo u rn a l i s m  t e a c h e r  in  one o f  the  
schoo ls  t h a t  he wanted t o  w r i t e  an a r t i c l e  on Vietnam and have i t  pub
l i s h e d  in  the  school paper .  (The s tu d e n t  was d i s s u a d e d . )

I t  i s  a l s o  r e l e v a n t  t h a t  th e  school a u t h o r i t i e s  d id  not pu r 
p o r t  t o  p r o h i b i t  the  wear ing o f  a l l  symbols o f  p o l i t i c a l  o r  c o n t r o v e r 
s i a l  s i g n i f i c a n c e .  The reco rd  shows t h a t  s tu d e n t s  in  some o f  the 
schoo ls  wore bu t tons  r e l a t i n g  to  n a t io n a l  p o l i t i c a l  campaigns,  and some



even wore th e  I ron Cross ,  t r a d i t i o n a l l y  a symbol o f  nazism. The o rd e r  
p r o h ib i t i n g  the  wear ing o f  armbands did not ex tend to  t h e s e .  I n s t e a d ,  
a p a r t i c u l a r  symbol -  b lack  armbands worn to  e x h i b i t  o p p o s i t io n  t o  t h i s  
N a t io n ' s  involvement in Vietnam - was s in g led  ou t  f o r  p r o h ib i t i o n .  
C le a r ly ,  the  p r o h ib i t i o n  o f  exp ress ion  o f  one p a r t i c u l a r  o p in io n ,  a t  
l e a s t  w ithout  ev idence t h a t  i t  i s  necessary  to  avoid m a te r ia l  and sub
s t a n t i a l  i n t e r f e r e n c e  with  school work or  d i s c i p l i n e ,  i s  not  c o n s t i t 
u t i o n a l l y  p e rm is s ib le .

In our system,  s t a t e - o p e r a t e d  schools  may not  be enc laves  of 
t o t a l i t a r i a n i s m .  School o f f i c i a l s  do not  possess  a b s o lu te  a u t h o r i t y  
over  t h e i r  s t u d e n t s .  S tudents  in school as well  as ou t  o f  school a re  
"persons"  under our  C o n s t i t u t i o n .  They a re  possessed  o f  fundemental 
r i g h t s  which th e  S t a t e  must r e s p e c t .  J u s t  as they  themselves must r e 
s p e c t  t h e i r  o b l i g a t i o n s  to  the  S ta t e .  In our  system, s tu d en ts  may not 
be regarded as c l o s e d - c i r c u i t  r e c i p i e n t s  o f  only t h a t  which the  S t a t e  
chooses t o  communicate. They may not  be confined  to  th e  exp ress ion  o f  
those  sen t im ents  t h a t  a r e  o f f i c i a l l y  approved. In th e  absence o f  a 
s p e c i f i c  showing o f  c o n s t i t u t i o n a l l y  v a l id  reasons  to  r e g u la t e  t h e i r  
speech ,  s tu d e n ts  a re  e n t i t l e d  to  freedom of  exp ress ion  o f  t h e i r  v iew s . .

The p r in c ip a l  use t o  which the  schools  a re  ded ica ted  i s  to  
accommodate s tu d e n t s  dur ing  p re sc r ib ed  hours f o r  the  purpose o f  c e r t a i n  
types  of  a c t i v i t i e s .  Among those  a c t i v i t i e s  i s  personal  intercommun
i c a t i o n  among th e  s t u d e n t s .  This  i s  not  only  an i n e v i t a b l e  p a r t  o f  th e  
process  o f  a t t e n d in g  school .  I t  i s  a l s o  an im por tan t  p a r t  of  the  ed
u c a t io n a l  p rocess .  A s t u d e n t ' s  r i g h t s  t h e r e f o r e ,  do not  embrace merely  
t h e  classroom hours .  When he i s  in  th e  c a f e t e r i a ,  o r  on the  p lay ing  
f i e l d ,  o r  on th e  campus dur ing  the  a u th o r iz e d  hours ,  he may express  h is  
op in ions  , even on c o n t r o v e r s i a l  s u b je c t s  l i k e  t h e  c o n f l i c t  in Vietnam, 
i f  he does so w i thou t  " m a t e r i a l l y  and s u b s t a n t i a l l y  i n t e r f e r i n g  with  
a p p r o p r i a t e  d i s c i p l i n e  in  the  o p e ra t io n  o f  the school"  and without  
c o l l i d i n g  with  t h e  r i g h t s  o f  o t h e r s .  But conduct by t h e  s t u d e n t ,  in 
c l a s s  o r  out  o f  i t ,  which f o r  any reason - whether  i t  stems from t im e ,  
p l a c e ,  o r  type  o f  behav io r  - m a t e r i a l l y  d i s r u p t s  c lasswork o r  invo lves  
s u b s t a n t i a l  d i s o r d e r  or  invas ion  of  the  r i g h t s  o f  o th e r s  i s ,  o f  co u r se ,  
not immunized by th e  c o n s t i t u t i o n a l  guaranty  o f  freedom o f  speech.

Under our c o n s t i t u t i o n ,  f r e e  speech i s  not  a r i g h t  t h a t  i s  
given only t o  be so c i rcum scr ibed  t h a t  i t  e x i s t s  in  p r i n c i p l e  bu t  not  
in f a c t .  Freedom o f  exp ress ion  would not  t r u l y  e x i s t  i f  the  r i g h t  
could be e x e rc i sed  only  in  an a rea  t h a t  a benevolen t  government has 
provided as a s a f e  haven f o r  c rac k p o ts .  The C o n s t i t u t io n  says t h a t  
Congress (and the S t a t e s )  may not abr idge  th e  r i g h t  to  f r e e  speech.
This p rov is ion  means what i t  says .  We p ro p e r ly  read i t  to  permit  r e a s -  
a b le  r e g u la t io n  of  speech-connected  a c t i v i t i e s  in  c a r e f u l l y  r e s t r i c t e d  
c i rcum stances .  But we do not  conf ine  th e  p e rm is s ib le  e x e r c i s e  o f  F i r s t  
Amendment r i g h t s  to  a t e lephone  booth o r  the  fo u r  co rn e rs  o f  a pamphlet 
o r  to  superv ised  and o rdained  d i s c u s s io n  in  a school classroom.

I f  a r e g u l a t i o n  were adopted by school o f f i c i a l s  f o rb id d in g  
d i s c u s s io n  of  the  Vietnam c o n f l i c t ,  o r  the  ex p ress io n  by any s tu d e n t  
of  o p p o s i t io n  to  i t  anywhere on school p ro p e r ty  excep t  as a p a r t  o f  a 
p r e sc r ib e d  classroom e x e r c i s e ,  i t  would be obvious t h a t  the  r e g u l a t i o n  
would v i o l a t e  the  c o n s t i t u t i o n a l  r i g h t s  o f  s tu d e n t s ,  a t  l e a s t  i f  i t  
could  not be j u s t i f i e d  by a showing t h a t  th e  s t u d e n t s '  a c t i v i t i e s  would 
m a t e r i a l l y  and s u b s t a n t i a l l y  d i s r u p t  the  work and d i s c i p l i n e  o f  the  
sch o o l .  In the c i rcum stances  o f  the  p r e s e n t  c a s e ,  t h e  p r o h ib i t i o n  of  
the  s i l e n t ,  p a s s iv e  "w i tness  o f  the armbands" as one o f  the c h i ld re n  
c a l l e d  i t ,  i s  no l e s s  o f f e n s iv e  to  the  C o n s t i t u t i o n ' s  g u a r a n t i e s .



. . .We exp ress  no op in ion  as t o  t h e  form o f  r e l i e f  which should 
be g ra n te d ,  t h i s  being a m a t t e r  f o r  th e  lower  c o u r t s  to  de te rm ine .  We 
re v e r s e  and remand f o r  f u r t h e r  p roceed ings  c o n s i s t a n t  with  t h i s  op in io n .  

Reversed and remanded.

C. Goss v. Lopez, 419 U.S. 565 (1975).

Mr. JUSTICE WHITE d e l i v e r e d  th e  op in ion  o f  th e  Court.
This  appeal by v a r io u s  a d m i n i s t r a t o r s  o f  th e  Columbus, Ohio 

Pub l ic  School Syatem (CPSS) c h a l l e n g es  t h e  judgment o f  a t h r e e - j u d g e  
f e d e ra l  c o u r t ,  d e c l a r i n g  t h a t  appe lees  - v a r io u s  high school s tu d e n t s
in  the  CPSS - were den ied  due p rocess  o f  law c o n t r a r y  t o  the  command
o f  the  F our teen th  Amendment in  t h a t  they  were t e m p o ra r i ly  suspended 
from t h e i r  high schools  w i th o u t  a hea r ing  e i t h e r  p r i o r  t o  suspens ion  
o r  w i th in  a r e a so n a b le  t ime t h e r e a f t e r ,  and e n jo in in g  th e  a d m i n i s t r a t o r s  
t o  remove a l l  r e f e r e n c e s  to  such suspens ions  from th e  s t u d e n t s '  r e c o rd s .

I

Ohio law,  Rev. Code Ann I  3313.64 (1972) prov ides  f o r  f r e e  
ed u ca t io n  t o  a l l  c h i l d r e n  between the  ages o f  6 and twenty one. S ec t ion  
3313.66 o f  t h e  Code empowers the  p r i n c i p a l  o f  an Ohio p u b l ic  school to
suspend a pupi l  f o r  misconduct f o r  up to  10 days o r  to  expel him. In
e i t h e r  c a s e ,  he must n o t i f y  th e  s t u d e n t ' s  p a r e n t s  w i th in  24 hours and 
s t a t e  the  reasons  f o r  h i s  a c t i o n .  A pupi l  who i s  e x p e l l e d ,  o r  h is  p a r 
e n t s ,  may appeal th e  d e c i s io n  to  t h e  Board o f  Educat ion and in  co n n ec t 
ion th e r e w i th  s h a l l  be pe rm i t ted  t o  be heard  a t  th e  board meet ing .  The 
board may r e i n s t a t e  th e  pupi l  fo l lo w in g  th e  h ea r in g .  No s i m i l a r  p roced
ure i s  provided  in  § 3313.66 o r  any o t h e r  p ro v i s io n  o f  s t a t e  law f o r  
a suspended s tu d e n t .  Aside from a r e g u l a t i o n  t r a c k i n g  th e  s t a t u t e ,  a t
the  time o f  th e  im p o s i t io n  o f  th e  suspens ions  in  t h i s  case  th e  CPSS i t 
s e l f  had no t  i s s u e d  any w r i t t e n  p rocedure  a p p l i c a b l e  t o  s u sp e n s io n s .
Nor, so f a r  as the  reco rd  r e f l e c t s ,  had any o f  t h e  in d iv id u a l  high 
schools  invo lved  in  t h i s  ca se .  Each had,  however, fo rm a l ly  o r  i n f o r 
mal ly  d e s c r ib e d  th e  conduct  f o r  which suspens ion  could  be imposed.

The n ine  named a p p e l l e e s ,  each o f  whom a l l e g e d  t h a t  he o r  she
had been suspended from p u b l i c  high school  in  Columbus f o r  up to  10 days
w i th o u t  a hea r ing  p u r su an t  to  1 3313.66 f i l e d  an a c t i o n  a a g i n s t  t h e  
Columbus Board o f  Education and v a r io u s  a d m i n i s t r a t o r s  o f  t h e  CPSS under 
42 U. S. C. 1 1983. The complaint  sought  a d e c l a r a t i o n  t h a t  1 3313.66 
was u n c o n s t i t u t i o n a l  in  t h a t  i t  p e rm i t t ed  p u b l i c  school a d m i n i s t r a t o r s  
t o  dep r ive  p l a i n t i f f s  o f  t h e i r  r i g h t s  to  an edu ca t io n  w i th o u t  a hea r in g  
o f  any k ind ,  in  v i o l a t i o n  o f  the  p rocedura l  due process  component o f  
the  F our teen th  Amendment. I t  a l s o  sought  t o  e n jo in  the  p u b l i c  school 
o f f i c i a l s  from i s s u i n g  f u t u r e  suspens ions  pu rsu an t  t o  s 3313.66 and to  
r e q u i r e  them to  remove r e f e r e n c e s  t o  t h e  p a s t  suspens ions  from th e  r e c 
ords  o f  th e  s tu d e n t s  in  q u e s t i o n . . .

The t h r e e  j u d g e - c o u r t  d e c l a r e d  t h a t  p l a i n t i f f s  were denied 
due process  o f  law because they  were "suspended w i thou t  hear ing  p r i o r  
to  suspens ion  o r  w i th in  a rea so n a b le  t ime t h e r e a f t e r , "  and t h a t  Ohio 
Rev. Code Ann. 1 3313.66 (1972) and r e g u l a t i o n s  i s su ed  pursuan t  t h e r e 
to  were u n c o n s t i t u t i o n a l  in  p e r m i t t i n g  such suspens ions .  I t  was o rdered
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t h a t  a l l  r e f e r e n c e s  to  p l a i n t i f f s '  suspens ions  be removed from school 
f i l e s .

. . . T h e  D i s t r i c t  Court d e c la r e d  t h a t  t h e r e  were '!minimum r e 
quirements  o f  n o t i c e  and a hear ing  p r i o r  t o  s u sp e n s io n s ,  excep t  in 
emergency s i t u a t i o n s . "  In e x p l i c a t i o n ,  t h e  co u r t  s t a t e d  t h a t  r e l e v a n t  
case  a u t h o r i t y  would: (1) permit  [ i ]mmediate  removal o f  a s tu d e n t  whose 
conduct d i s r u p t s  t h e  academic atmosphere  o f  th e  s c h o o l ,  endangers  f e l lo w  
s t u d e n t s ,  t e a c h e r s  o r  school o f f i c i a l s ,  o r  damages p r o p e r ty ;  (2) r e 
q u i re  n o t i c e  o f  suspens ion  proceed ings  to  be s e n t  to  th e  s t u d e n t ' s  pa ren
t s  w i th in  24 hours o f  the d e c i s io n  to  conduct  them; and (3) r e q u i r e  a 
h ea r in g  to  be h e ld ,  with th e  s tu d e n t  p r e s e n t ,  w i th in  72 hours o f  h is  
removal.  F i n a l l y ,  the  c o u r t  s t a t e d  t h a t ,  wi th  r e s p e c t  t o  the  n a tu r e  
o f  th e  h e a r in g ,  t h e  r e l e v a n t  cases  r e q u i r e d  t h a t  s ta tem e n ts  in  su p p o r t  
o f  the  charge be produced,  t h a t  t h e  s tu d e n t  and o th e r s  be p e rm i t te d  
to  make s t a t e m e n t s  in  defense  o r  m i t i g a t i o n ,  and t h a t  the  school need 
not permit  a t t e n d a n c e  by c o u n c e l .

The d e fendan t  school a d m i n i s t r a t o r s  have appea led  th e  t h r e e -  
judge c o u r t ' s  d e c i s io n .  Because th e  o r d e r  below g ran ted  p l a i n t i f f s '  
r e q u e s t  f o r  an i n j u n c t i o n  -  o r d e r in g  d e fe n d an ts  to  expunge t h e i r  r e 
cords  - t h i s  Court has j u r i s d i c t i o n  o f  th e  appeal pu rsu an t  to  28 
U. S. C. 1 1253. We a f f i rm .

I I

At t h e  o u t s e t ,  a p p e l l a n t s  contend t h a t  because t h e r e  i s  no 
c o n s t i t u t i o n a l  r i g h t  to  an ed u ca t io n  a t  p u b l i c  expense ,  t h e  Due Process  
Clause does not p r o t e c t  a g a n i s t  e x p u ls io n s  from the  p u b l i c  school system. 
This p o s i t i o n  misconceives  th e  n a tu r e  o f  th e  i s s u e  and i s  r e f u t e d  by 
p r i o r  d e c i s io n s .  The Four teenth  Amendment f o rb id s  t h e  S t a t e  t o  dep r ive  
any person o f  l i f e ,  l i b e r t y ,  o r  p r o p e r ty  w i th o u t  due p rocess  o f  law. 
P ro te c te d  i n t e r e s t s  in  p r o p e r ty  a r e  normally  "not c r e a t e d  by t h e  Con
s t i t u t i o n .  R a the r ,  they  a re  c r e a t e d  and t h e i r  dimensions a r e  def ined"  
by an independent  source  such as s tc i te  s t a t u t e s  or  r u l e s  e n t i t l i n g  the  
c i t i z e n  to  c e r t a i n  b e n e f i t s . . .

Here , on the b a s is  o f  s t a t e  law,  a p p e l l e e s  p l a i n l y  had l e g i t 
imate c la ims o f  e n t i t l e m e n t  t o  a p u b l i c  e d u c a t i o n . . .

Although Ohio may not  be c o n s t i t u t i o n a l l y  o b l i g a t e d  to  e s t a b 
l i s h  and m ain ta in  a p u b l ic  school sys tem,  i t  has n e v e r t h e l e s s  done so 
and has r e q u i r e d  i t s  c h i ld re n  to  a t t e n d .  Those young people  do not  shed 
" t h e i r  c o n s t i t u t i o n a l  r i g h t s "  a t  t h e  schoolhouse d o o r . . .T h e  a u t h o r i t y  
possessed  by th e  S t a t e  to  p r e s c r i b e  and en fo rc e  s tanda rds  o f  conduct 
in i t s  schools  a l though  very b road ,  must be ex e rc i s e d  with  c o n s t i t u t i o n 
al  s a fe g u a rd s .  Among o th e r  t h i n g s ,  the  S t a t e  i s  c o n s t r a in e d  t o  r eco g 
nize  a s t u d e n t ' s  l e g i t i m a t e  e n t i t l e m e n t  t o  a pu b l ic  e d u ca t io n  as a 
p ro p e r ty  i n t e r e s t  which i s  p r o te c t e d  by th e  Due Process  Clause and which 
may not  be taken  away f o r  misconduct w i th o u t  adherence t o  the  minimum 
procedures  r e q u i r e d  by t h a t  Clause.

The Due Process  Clause a l s o  f o r b i d s  a r b i t r a r y  d e p r i v a t io n s  
o f  l i b e r t y .  "Where a p e r s o n ' s  good name, r e p u t a t i o n ,  honor o r  i n t e g 
r i t y  i s  a t  s t a k e  because o f  what the  government i s  doing to  him," the  
minimal requ i rem en ts  of  th e  Clause must be s a t i d f i e d .  School a u t h o r i 
t i e s  here  suspended a p p e l l e e s  from s c h o o l . . .  I f  s u s ta in e d  and r e c o rd e d ,  
th o se  charges  would s e r i o u s l y  damage th e  s t u d e n t ' s  s ta n d in g  with t h e i r  
f e l lo w  p u p i l s  and t h e i r  t e a c h e r s  as wel l  as i n t e r f e r e  w ith  l a t e r  oppor
t u n i t i e s .  . . i t  i s  ap p a ren t  t h a t  the  claimed r i g h t  o f  the  S t a t e  to  d e t e r 
mine u n i l a t e r a l l y  and w i thou t  process  whether  t h a t  misconduct has
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occurred  immediately c o l l i d e s  w ith  th e  requirements  o f  th e  C o n s t i t u t 
ion.

A ppel lan ts  proceeded to  argue t h a t  even i f  t h e r e  i s  a r i g h t  
to  a pu b l ic  educa t ion  p r o te c te d  by th e  Due Process  Clause g e n e r a l l y ,  
t h e  Clause comes in to  p lay  on ly  when th e  S ta te  s u b je c t s  a s tu d e n t  to  
a " severe  d e te r im en t  or  gr ievous  l o s s . " . . . T h e  C o u r t ' s  view has been 
t h a t  as long as a p ro p e r ty  d e p r iv a t io n  i s  not do. mlvuMuA, i t s  g r a v i ty  
i s  i r r e l e v a n t  t o  the  q u es t io n  whether  account  must be taken  o f  the 
Due Process Clause.  A 10 day suspens ion  from school i s  not  de moum-s 
in  our view and may not be imposed in  complete d i s r e g a r d  o f  th e  Due 
Process  Clause.

I l l

"Once i t  i s  determined t h a t  due process  a p p l i e s ,  t h e  ques t ion  
remains what process  i s  due."  We tu rn  to  t h a t  q u e s t i o n ,  f u l l y  r e a l i z i n g  
as our cases  r e g u l a r l y  due t h a t  th e  i n t e r p r e t a t i o n  and a p p l i c a t i o n  of  
the  Due Process Clause a r e  i n t e n s l y  p r a c t i c a l  m a t t e r s  and t h a t  " [ t ] h e  
very n a tu re  o f  due process  nega tes  any concept o f  i n f l e x i b l e  procedures  
u n i v e r s a l l y  a p p l i c a b l e  t o  every  imaginable  s i t u a t i o n . "  We a r e  a l so  
mindful o f  ouv’ own admonition t h a t

" J u d ic i a l  i n t e r p o s i t i o n  in the  o p e ra t io n  o f  t h e  p u b l ic  school 
system o f  the Nation r a i s e s  problems r e q u i r in g  care  and r e s t r a i n t  
. . . B y  and l a r g e ,  pu b l ic  educa t ion  in our  Nation i s  committed to  
the con t ro l  of  s t a t e  and loca l  a u t h o r i t i e s . " '

There a r e  c e r t a i n  bench marks to  guide us ,  how ever . . .  At th e  very 
minimum, t h e r e f o r e ,  s tu d e n t s  f a c in g  suspension and the  consequent  i n t e r 
fe re n ce  with  a p ro te c te d  p r o p e r ty  i n t e r e s t  must be given -aome. kind of  
n o t i c e  and a f fo rd ed  6 arm  kind of h e a r i n g . . .The s t u d e n t ' s  i n t e r e s t  i s  
t o  avoid u n f a i r  o r  mistaken ex c lu s io n  from the  ed u ca t io n a l  p ro c e s s ,  with 
a l l  o f  i t s  u n fo r tu n a te  consequences.  The Due Process  Clause w i l l  not 
s h i e l d  him from suspensions  p ro p e r ly  imposed, bu t  i t  d i s s e r v e s  both his  
i n t e r e s t  and th e  i n t e r e s t  o f  the  S t a t e  i f  h is  suspension i s  in  f a c t  un
w arran ted .  . .

The d i f f i c u l t y  i s  t h a t  our  schools  a re  v a s t  and complex. Some 
modicum o f  d i s c i p l i n e  and o rd e r  i s  e s s e n t i a l  i f  th e  ed u ca t iona l  fu n c t io n  
i s  t o  be p e r fo rm e d . . .Suspension i s  cons idered  not  only  to  be a necessary  
too l  t o  m ain ta in  o rd e r  bu t  a v a lu ab le  educa t iona l  d e v ic e .  The p rospec t  
o f  imposing e lo b o ra te  hear ing  requ irements  in every suspens ion  case  is  
viewed with  g r e a t  c o n c e r n . . .  But i t  would be a s t r a n g e  d i s c i p l i n a r y  
system in an educa t iona l  i n s t i t u t i o n  i f  no communication was sought  by 
the  d i s c i p l i n a r i a n  with the  s tu d e n t  in  an e f f o r t  to  inform him of  his  
d e r e l i c t i o n  and to  l e t  him t e l l  h i s  s id e  o f  the  s to r y  in o rd e r  to  make 
sure  t h a t  an i n j u s t i c e  i s  not  done. " [ F j a i r n e s s  can r a r e l y  be ob ta ined  
by s e c r e t ,  onesided d e te rm in a t io n  o f  f a c t s  d e c i s iv e  o f  r i g h t s . . .  No 
b e t t e r  in s t rum en t  has been dev ised  f o r  a r r i v i n g  a t  t r u t h  than  t o  give 
a person in jeopardy  of  s e r io u s  lo s s  n o t i c e  o f  th e  case  a g a i n s t  him 
and an o p p o r tu n i ty  t o  meet i t . "

We do not  b e l ie v e  t h a t  school a u t h o r i t i e s  must be t o t a l l y  
f r e e  from n o t i c e  and hear ing  requ irements  i f  t h e i r  schools  a re  to  oper 
a t e  w ith  ac c e p ta b le  e f f i c i e n c y .  S tudents  fac in g  temporary suspens ions  
have i n t e r e s t s  q u a l i fy in g  f o r  p r o t e c t io n  of  th e  Due Process  Clause ,  and 
due process  r e q u i r e s ,  in connect ion  with  a suspension o f  10 days or  l e s s ,



t h a t  a s tu d e n t  be given o ra l  o r  w r i t t e n  n o t i c e  o f  t h e  charges  a g a i n s t  
him and,  i f  he den ies  them, an e x p la n a t io n  o f  th e  ev idence  th e  a u t h o r 
i t i e s  have and an o p p o r tu n i ty  to  p r e se n t  h i s  s id e  o f  th e  s t o r y .  The 
Clause r e q u i r e s  a t  l e a s t  t h e s e  rudimentary  p re c a u t io n s  a g a i n s t  u n f a i r  
o r  mis taken f in d in g s  o f  misconduct  and a r b i t r a r y  e x c lu s io n  from schoo l .  
There need be no de lay  between t h e  time n o t i c e  i s  given and the  time 
o f  t h e  h ea r in g .  In t h e  g r e a t  m a jo r i t y  o f  cases  th e  d i s c i p l i n a r i a n  may 
in fo r m a l ly  d i s c u s s  th e  a l l e g e d  misconduct  w ith  t h e  s tu d e n t s  minutes  
a f t e r  i t  has occu r red .  We hold on ly  t h a t  in  being given an o p p o r tu n i ty  
t o  e x p la in  h is  v e r s io n  o f  the  f a c t s  a t  t h i s  d i s c u s s i o n ,  t h e  s tu d e n t  
f i r s t  be t o l d  what he i s  accused o f  doing and what th e  b a s i s  o f  th e  
a c c u s a t io n  i s . . .

In hold ing  as we do,  we do not b e l i e v e  t h a t  we have imposed 
procedures  on school d i s c i p l i n a r i a n s  which a r e  i n a p p r o p r i a t e  in a c l a s s 
room s e t t i n g .  In s te a d  we have imposed requ irem ents  which a r e ,  i f  any
t h i n g ,  l e s s  than  a f a i r -m in d e d  school p r in c ip a l  would impose upon him
s e l f  in  o rd e r  t o  avoid u n f a i r  s u s p e n s i o n s . . .

We s to p  s h o r t  o f  c o n s t r u c t i n g  th e  Due Process  Clause to  r e 
q u i r e ,  countrywide ,  t h a t  h e a r in g s  in  connec t ion  w i th  s h o r t  suspens ions  
must a f f o r d  the  s tu d e n t s  th e  o p p o r tu n i ty  t o  s e c u re  c o u n c e l , to  c o n f ro n t  
and cross -exam ine  w i tn e s s e s  s u p p o r t in g  the  ch a rg e ,  o r  t o  c a l l  h is  own 
w i tn e s s e s  to  v e r i f y  h i s  v e r s io n  o f  the i n c i d e n t . . .  To impose in  each 
such case  even t r u n c a t e d  t r i a l - t y p e  procedures  mught wel l  overwhelm 
a d m i n i s t r a t i v e  f a c i l i t i e s  in  many p laces  and, by d i v e r t i n g  resou rces  
c o s t  more than  i t  would save in ed u ca t io n a l  e f f i c t i v e n e s s .  Morover, 
f u r t h e r  fo rm a l i z in g  th e  suspens ion  process  and e s c a l a t i n g  i t s  fo rm al
i t y  and adv e rsa ry  n a tu r e  may no t  only  make i t  too  c o s t l y  as a r e g u l a r  
d i s c i p l i n a r y  to o l  but  a l s o  d e s t r o y  i t s  e f f i c t i v e n e s s  as  p a r t  of  the  
t e a c h in g  p rocess .

On the  o th e r  hand, r e q u i r i n g  e f f e c t i v e  n o t i c e  and informal 
hea r ing  p e r m i t t i n g  th e  s tu d e n t  to  give h i s  v e r s io n  o f  the  even ts  w i l l  
p rov ide  a meaningful hedge a g a i n s t  er roneous  a c t i o n . . .

We should a l s o  make i t  c l e a r  t h a t  we have addressed  o u rse lv e s  
s o l e l y  to  t h e  s h o r t  su sp e n s io n ,  no t  exceeding 10 days .  Longer suspen
s io n s  o r  expu ls ions  f o r  t h e  remainder  o f  th e  school te rm,  o r  permanently 
may r e q u i r e  more formal p rocedures .  Nor do we s e t  a s id e  t h e  p o s s i b i l i t y  
t h a t  in  unusual s i t u a t i o n s ,  a l though  in v o lv ing  on ly  a s h o r t  su spens ion ,  
something more than th e  rud im enta ry  procedures  w i l l  be r e q u i re d .

IV

The D i s t r i c t  Court found each o f  th e  suspens ions  involved 
here  to  have occurred  w i th o u t  a h e a r in g ,  e i t h e r  b e fo re  o r  a f t e r  the 
su sp en s io n ,  and t h a t  each suspens ion  was t h e r e f o r e  i n v a l i d  and the  
s t a t u t e  u n c o n s t i t u t i o n a l  i n s o f a r  as i t  pe rm its  suspens ions  w i th o u t  
n o t i c e  o r  h ea r in g .  A ccord ing ly ,  th e  judgment i s  AfitfZ'ime.d.

J .  Ingraham v. Wright ,  430 U.S. 651 (1977).

Mr. JUSTICE POWELL d e l iv e r e d  th e  op in ion  o f  t h e  Court.
This  case  p r e s e n t s  q u e s t io n s  concerning  th e  use o f  corpora l



punishment in  p u b l i c  s ch o o ls :  F i r s t ,  whether t h e  padd l ing  o f  s tu d e n t s  
as a means o f  m a in ta in in g  school d i s c i p l i n e  c o n s t i t u t e s  c rue l  and un
usual  punishment in  v i o l a t i o n  o f  th e  Eighth Amendment; and second,  t o  
the  e x t e n t  t h a t  padd l ing  i s  c o n s t i t u t i o n a l l y  p e r m i s s i b l e ,  whether  the  
Due Process  Clause o f  the  Fourteen  Amendment r e q u i r e s  p r i o r  n o t i c e  and 
an o p p o r tu n i ty  to  be heard .

I

. . . P e t i t i o n e r s '  ev idence  may be summarized b r i e f l y .  In the  
1970-1971 school y e a r  many o f  t h e  237 schools  in  Dade County used c o r 
poral  punishment as a means o f  m a in ta in in g  d i s c i p l i n e  pu rsu an t  t o  F lo r 
ida l e g i s l a t i o n  and a lo c a l  school  board r e g u l a t i o n .  The s t a t u t e  then 
in e f f e c t  a u th o r iz e d  l i m i t e d  co rpora l  punishment by n e g a t iv e  i n f e r e n c e ,  
p r o s c r i b i n g  punishment which was "degrading o r  unduly sev e re"  o r  which 
was i n f l i c t e d  w i thou t  p r i o r  c o n s u l t a t i o n  with  th e  p r i n c i p a l  or th e  
t e a c h e r  in  charge o f  the  s c h o o l . . .The r e g u l a t i o n ,  Dade County School 
Board Po l icy  5144, co n ta in ed  e x p l i c i t  d i r e c t i o n s  and l i m i t a t i o n s .  The 
a u th o r iz e d  punishment c o n s i s t e d  o f  paddl ing  th e  r e c a l c i t r a n t  s tu d e n t  
on th e  bu t tocks  w i th  a f l a t  wooden paddle  measuring l e s s  than  two f e e t  
long ,  t h r e e  t o  fo u r  inches  wide ,  and about o n e - h a l f  inch  t h i c k .  The 
normal punishment was l i m i t e d  t o  one to  f i v e  " l i c k s "  o r  blows with  t h e  
paddle  and r e s u l t e d  in  no a p p a re n t  physica l  damage to  t h e  s tu d e n t .
School a u t h o r i t i e s  viewed co rpo ra l  punishment as a l e s s  d r a s t i c  means 
o f  d i s c i p l i n e  than suspens ion  o r  e x p u ls io n .  C on t ra ry  t o  t h e  procedural  
requ irem ents  o f  the s t a t u t e  and r e g u l a t i o n ,  t e a c h e r s  o f t e n  paddled 
s tu d e n t s  on t h e i r  own a u t h o r i t y  w i th o u t  f i r s t  c o n s u l t i n g  th e  p r i n c i p a l .

—  Ingraham was s u n je c te d  to  more than  twenty  l i c k s  with  a 
paddle  while  being held  over  a t a b l e  in  th e  p r i n c i p a l ' s  o f f i c e .  The 
paddl ing  was so se v e re  t h a t  he s u f f e r e d  a hematoma r e q u i r i n g  medical 
a t t e n t i o n  and keeping him ou t  o f  school f o r  s e v e ra l  days .

The D i s t r i c t  Court made no f in d in g s  on th e  c r e d i b i l i t y  of  
the s tu d e n t s  te s t im ony .  R a th e r ,  assuming t h e i r  te s t im o n y  to  be c r e d i b l e ,  
the  co u r t  found no c o n s t i t u t i o n a l  b a s i s  f o r  r e l i e f . . .

A panel o f  th e  Court of Appeals voted to  r e v e r s e . . .The panel 
concluded t h a t  the  punishment was so severe  and o p p re s s iv e  as to  v i o l a t e  
th e  Eighth and Fo u r teen th  Amendments, and t h a t  t h e  p rocedures  o u t l i n e d  
in P o l icy  5144 f a i l e d  t o  s a t i s f y  th e  requ irem en ts  o f  th e  Due Process  
Clause .  Upon r e h e a r i n g ,  the  en banc co u r t  r e j e c t e d  t h e s e  conc lus ions  
and a f f i rm ed  the  judgment o f  the  D i s t r i c t  C o u r t . . .T h e  f u l l  c o u r t  held 
t h a t  the  Due Process Clause did not  r e q u i r e  n o t i c e  o r  even an oppor tun 
i t y  to  be heard:

"In e s s e n s e ,  we r e f u s e  t o  s e t  f o r t h  as  c o n s t i t u t i o n a l l y  man
d a te d ,  procedura l  s t a n d a rd s  f o r  an a c t i v i t y  which i s  not  s u b s ta n 
t i a l  enough, on a c o n s t i t u t i o n a l  l e v e l ,  t o  j u s t i f y  t h e  time and 
e f f o r t  which would have to  be expended by th e  school in adher ing  
to  th o se  procedures  o r  t o  j u s t i f y  f u r t h e r  i n t e r f e r e n c e  by f e d e ra l  
c o u r t s  in to  t h e  i n t e r n a l  a f f a i r s  o f  p u b l i c  s c h o o l s . "

The co u r t  a l s o  r e j e c t e d  th e  p e t i t i o n e r s '  s u b s t a n t i v e  con ten
t i o n s .  The Eighth Amendment, in  th e  c o u r t ' s  view, was s imply i n a p p l i c 
a b le  t o  corpora l  punishment i n  p u b l i c  s c h o o l s . . . .The c o u r t  noted t h a t  
"padd l ing  o f  r e c a l c i t r a n t  c h i l d r e n  has long been an accep ted  method o f  
promoting good behav io r  and i n s t i l l i n g  n o t ions  o f  r e s p o n s i b i l i t y  and 
decorum i n t o  th e  mischievous heads o f  school c h i l d r e n "  The c ou r t



r e fu s e d  to  exam ine ins tances  o f  punishment i n d i v i d u a l l y :

"We t h in k  i t  a misuse of  our  j u d i c i a l  power to  de term ine  
f o r  example, whether  a t e a c h e r  has ac ted  a r b i t r a r i l y  in p ad d l 
ing a p a r t i c u l a r  c h i l d  f o r  c e r t a i n  m isbehav io r  o r  whether  in  a 
p a r t i c u l a r  i n s t a n c e  o f  misconduct  f i v e  l i c k s  would have been 
more a p p r o p r i a t e  punishment than t e n  l i c k s . . . "

I I

. . . T h e  use o f  co rpora l  punishment in t h i s  coun try  as  a means 
o f  d i s c i p l i n i n g  s c h o o lc h i ld r e n  d a te s  back to  t h e  c o lo n ia l  p e r io d .  I t  
has su rv iv ed  th e  t r a n s f o rm a t io n  o f  pr imary and secondary  ed u ca t io n  from 
the  c o l o n i a l s '  r e l i a n c e  on o p t io n a l  p r i v a t e  a rrangements  to  our  p r e s e n t  
system o f  compulsory ed u ca t io n  and dependence on p u b l i c  s c h o o ls .  Des
p i t e  t h e  general  abandonment o f  co rpora l  punishment as a means o f  
pun ish ing  c r im ina l  o f f e n d e r s ,  th e  p r a c t i c e  co n t in u es  t o  p lay  a r o l e  
in  th e  p u b l i c  ed u ca t io n  o f  s c h o o lc h i ld r e n  in  most p a r t s  o f  th e  coun t ry .  
P r o fe s s io n a l  and p u b l i c  op in ion  i s  s h a rp ly  d iv id ed  on th e  p r a c t i c e ,  and 
has been f o r  more than  a c e n tu ry .  Yet we can see  no t r e n d  toward i t s  
e l im i  n a t io n .

At common law a s i n g l e  p r i n c i p l e  has governed t h e  use o f  
co rpo ra l  punishment s in c e  b e fo re  t h e  American R evo lu t ion :  Teachers  may 
use r ea so n ab le  bu t  no t  e x c e s s iv e  f o rc e  t o  d i s c i p l i n e  a c h i l d . . .

Only two S t a t e s ,  Massachuse t ts  and New J e r s e y  have p r o h ib i t e d  
a l l  co rpo ra l  punishment in  t h e i r  p u b l i c  s c h o o ls .  Where t h e  l e g i s l a 
t u r e s  have not a c t e d ,  t h e  s t a t e  c o u r t s  have un ifo rm ly  p re se rv ed  the  
common-1 aw r u l e  p e r m i t t i n g  t e a c h e r s  t o  use r e a so n a b le  f o r c e  in  d i s c i 
p l i n i n g  c h i ld r e n  in  t h e i r  c h a r g e . . .

I I I

The Eighth  Amendment p ro v id e s :  "Excess ive  b a i l  s h a l l  not  be r e 
q u i r e d ,  nor e x c e s s iv e  f i n e s  imposed, nor  c rue l  and unusual punishments 
i n f l i c t e d . "  B a i l ,  f i n e s  and punishment t r a d i t i o n a l l y  have been a s s o 
c i a t e d  w ith  th e  c r im in a l  p ro c e s s . . .W e  adhere t o  t h i s  lo n g s ta n d in g  l i m i t 
a t i o n  and hold t h a t  t h e  Eighth  Amendment does no t  app ly  to  t h e  p add l 
ing o f  c h i ld r e n  as a means o f  m ain ta ing  d i s c i p l i n e  in  p u b l i c  s c h o o l s . . .

The p r i s o n e r  and th e  s c h o o lc h i ld  s ta n d  in  wholly d i f f e r e n t  
c i r c u m s ta n c e s ,  s e p a ra t e d  by the  harsh  f a c t s  o f  c r im in a l  c o n v ic t io n  and 
i n c a r c e r a t i o n .  The p r i s o n e r ' s  c o n v ic t io n  e n t i t l e s  t h e  S t a t e  t o  c l a s s i f y  
him as a "c r im in a l"  . . .

The s c h o o lc h i ld  has l i t t l e  need f o r  t h e  p r o t e c t i o n  o f  the  
Eighth Amendment. Though a t t e n d a n c e  may not  always be v o lu n t a r y ,  the  
p u b l i c  school remains an open i n s t i t u t i o n .  Except perhaps when very 
young,  t h e  c h i l d  i s  not p h y s i c a l l y  r e s t r a i n e d  from le a v in g  school 
du r ing  school hours ;  and a t  t h e  end o f  the  school day ,  t h e  c h i ld  i s  
i n v a r i a b l y  f r e e  to  r e t u r n  home. . .

The openness o f  th e  p u b l i c  school and i t s  s u p e rv i s io n  by th e  
community a f f o r d  s i g n i f i c a n t  sa feguards  a g a i n s t  t h e  kind o f  abuses from 
which th e  Eighth Amendment p r o t e c t s  t h e  p r i s o n e r . . .P u b l i c  school t e a c h e r s  
and a d m i n i s t r a t o r s  a r e  p r i v i l e g e d  a t  common law to  i n f l i c t  on ly  such 
co rpo ra l  punishment as i s  r ea so n a b ly  n e cessa ry  f o r  the  p roper  educa t ion  
and d i s c i p l i n e  of  th e  c h i l d ;  any punishment going beyond th e  p r i v i l e g e  
may r e s u l t  in  both c i v i l  and c r im ina l  l i a b i l i t y .



We conclude t h a t  when p u b l ic  school t e a c h e r s  o r  a d m i n i s t r a t o r s  
impose d i s c i p l i n a r y  co rpo ra l  punishment,  t h e  Eighth Amendment i s  i n 
a p p l i c a b l e .  The p e r t i n e n t  c o n s t i t u t i o n a l  q u e s t io n  i s  whether  t h e  im
p o s i t i o n  i s  consonant  w ith  th e  requ irem en ts  o f  due p ro cess .

. . . [T] range o f  i n t e r e s t s  p r o te c t e d  by procedura l  due p rocess  
i s  not  i n f i n i t e . . .We have r e p e a t e d ly  r e j e c t e d  th e  no t ion  t h a t  a n y  g r i e v 
ous loss  v i s i t e d  upon a person by th e  S t a t e  i s  s u f f i c i e n t  to  invoke th e  
procedura l  p r o t e c t i o n s  o f  th e  Due Process  C la u s e . . .D u e  p rocess  i s  r e 
q u i red  only when a d e c i s io n  of  the S t a t e  i m p l i c a t e s  an i n t e r e s t  w i th in  
th e  p r o t e c t i o n  o f  th e  Four teen th  Amendment. And " to  determine whether  
due process  requ i rem en ts  apply  in  th e  f i r s t  p l a c e ,  we must look to  t h e  

'w e ig h t '  not  t o  th e  natan.2. o f  the  i n t e r e s t  a t  s t a k e . " . . .
This  c o n s t i t u t i o n a l l l y  p r o te c t e d  l i b e r t y  i n t e r e s t  i s  a t  s t a k e  

in t h i s  case .  There i s ,  o f  co u r se ,  a de minimus le v e l  o f  im pos i t ion  
with  which the  C o n s t i t u t i o n  i s  not concerned .  But a t  l e a s t  where school 
a u t h o r i t i e s ,  a c t i n g  under  c o l o r  o f  s t a t e  law,  d e l i b e r a t e l y  d ec id e  t o  
punish  a c h i l d  f o r  misconduct  by r e s t r a i n i n g  th e  c h i l d  and i n f l i c t i n g  
a p p r e c i a b l e  phys ica l  pain  , we hold t h a t  F our teen th  Amendment l i b e r t y  
i n t e r e s t s  a r e  im p l i c a t e d .

The q u e s t io n  remains what p rocess  i s  d u e . . . a n d  th e  q u e s t io n  
i s  whether  th e  common law remedies a r e  adequate  to  a f f o r d  due p ro c e s s .
. . .W h e th e r  in  t h i s  case  th e  common law remedies f o r  ex c e s s iv e  corpo
ra l  punishment c o n s t i t u t e  due process  o f  law must t u r n  on an a n a l y s i s  
o f  t h e  competing i n t e r e s t s  a t  s t a k e ,  viewed a g a i n s t  t h e  background of  
" h i s t o r y ,  reason  [and]  t h e  p a s t  cou rse  o f  d e c i s i o n s . "  The an a ly se s  
r e q u i r e s  c o n s id e r a t i o n  o f  t h r e e  d i s t i n c t  f a c t o r s :  " F i r s t ,  th e  p r i v a t e  
i n t e r e s t  t h a t  w i l l  be a f f e c t e d . . . ;  second ,  th e  r i s k  o f  an er roneous
d e p r i v a t io n  o f  such i n t e r e s t . . .and th e  p robab le  v a lu e ,  i f  any,  of
a d d i t i o n a l  o r  s u b s t i t u t e  s a fe g u a rd s ;  and f i n a l l y ,  t h e  [ s t a t e ]  i n t e r e s t  
in c lu d in g  th e  f u n c t io n  involved  and th e  f i s c a l  and a d m i n i s t r a t i v e  b u r 
dens t h a t  th e  a d d i t i o n a l  o r  s u b s t i t u t e  procedura l  requ irem ents  would 
e n t a i l ."

. . . B e c a u s e  i t  i s  roo ted  in  h i s t o r y ,  t h e  c h i l d ' s  l i b e r t y  i n 
t e r e s t  in  avo id ing  co rpo ra l  punishment whi le  in  t h e  ca re  o f  p u b l i c  
school a u t h o r i t i e s  i s  s u b j e c t  to  h i s t o r i c a l  l i m i t a t i o n s . . .The concept 
t h a t  rea so n ab le  co rpo ra l  punishment in school i s  j u s t i f i a b l e  co n t in u es  
t o  be recognized  in  t h e  laws of  most s t a t e s . . .

This  i s  no t  t o  say t h a t  the  c h i l d ' s  i n t e r e s t  in procedural  
s a feg u a rd s  i s  i n s u b s t a n t i a l .  The school d i s c i p l i n a r y  process  i s  not  
a " t o t a l l y  a c c u r a t e ,  u n e r r in g  p ro c e s s ,  never  mis taken  and never  u n f a i r "  
In any d e l i b e r a t e  i n f l i c t i o n  o f  corpora l  punishment on a c h i l d  who i s  
r e s t r a i n e d  f o r  t h a t  purpose ,  t h e r e  i s  some r i s k  t h a t  th e  i n t r u s i o n  on 
th e  c h i l d ' s  l i b e r t y  w i l l  be u n j u s t i f i e d  and t h e r e f o r e  unlawful .  In 
t h e s e  c i rcum stances  t h e  c h i l d  has a s t r o n g  i n t e r e s t  in  procedural  s a f e 
guards t h a t  minimize th e  r i s k  o f  wrongful punishment and prov ide  f o r  
the  r e s o l u t i o n  o f  d i s p u te d  q u e s t io n s  o f  j u s t i f i c a t i o n .

. . . I n  t h o se  cases  where sev e re  punishment  i s  con tem pla ted ,  
t h e  a v a i l a b l e  c i v i l  and c r im ina l  s a n c t io n s  f o r  abuse -  cons ide red  in  
l i g h t  o f  the  openness o f  th e  school environment  -  a f f o r d  s i g n i f i c a n t  
p r o t e c t io n  a g a i n s t  u n j u s t i f i e d  co rpora l  p u n ish m e n t . . .Teachers  and school 
a u t h o r i t i e s  a re  u n l i k e l y  to  i n f l i c t  co rpo ra l  punishment u n n e c e s s a r i l y  
o r  e x c e s s iv e ly  when a p o s s i b l e  consequence o f  doing so i s  th e  i n s t i t 
u t io n  o f  c i v i l  and c r im ina l  proceedings  a g a i n s t  them.

I t  s t i l l  may be a rgued ,  o f  c o u r s e ,  t h a t  th e  c h i l d ' s  l i b e r t y  
i n t e r e s t  would be b e t t e r  p r o te c te d  i f  t h e  common-law remedies were



- 95i .

supplemented by th e  a d m i n i s t r a t i v e  sa fe g u a rd s  o f  p r i o r  n o t i c e  and 
a h ea r in g .  We have found f r e q u e n t l y  t h a t  some kind o f  p r i o r  hea r ing  
i s  necessa ry  t o  guard a g a i n s t  a r b i t r a r y  im p o s i t io n s  on i n t e r e s t s  p r o t e c 
te d  by th e  F our teen th  Amensment.. . But where t h e  S t a t e  has p re se rv ed  
what has always been th e  law of  the  l a n d . . . t h e  case  f o r  a d m i n i s t r a t i v e  
sa feguards  i s  s i g n i f i c a n t l y  l e s s  c o m p e l l i n g . . .

But even i f  t h e  need f o r  advance procedura l  sa fegua rds  were 
c l e a r ,  the  q u e s t io n  would remain whether  th e  incrementa l  b e n e f i t  could 
j u s t i f y  t h e  c o s t .  Acceptance o f  p e t i t i o n e r s '  c la ims would work a t r a n s 
format ion  in  t h e  law governing corpora l  punishment in F lo r id a  and most 
o th e r  S t a t e s .  Given th e  i m p r a c t i c a b i l i t y  o f  fo rm u la t in g  a r u l e  o f  p ro 
cedura l  due p rocess  t h a t  v a r i e s  w i th  th e  s e v e r i t y  o f  th e  p a r t i c u l a r  
im p o s i t io n ,  t h e  p r i o r  hear ing  p e t i t i o n e r s  seek  would have to  precede  
an y  p ad d l in g ,  however, moderate o r  t r i v i a l .

Such a u n iv e r sa l  c o n s t i t u t i o n a l  requ irem en t  would s i g n i f i c a n t 
ly  burden th e  use o f  co rpo ra l  punishment as a d i s c i p l i n a r y  measure. 
Hear ings ,  even in formal hear ings  - r e q u i r e  t im e ,  personnel  anda d i v e r 
s io n  o f  a t t e n t i o n  from normal school  p u r s u i t s .  School a u t h o r i t i e s  may 
well choose to  abandon corpora l  punishment r a t h e r  than  in c u r  t h e  burdens 
o f  complying w i th  t h e  p rocedura l  r eq u i re m e n ts .  T e ach e rs ,  p r o p e r ly  con
cerned with  m a in ta in in g  a u t h o r i t y  in  t h e  c la s s ro o m ,  may wel l p r e f e r  t o  
r e l y  on o t h e r  d i s c i p l i n a r y  measures - which th ey  may view as l e s s  e f f e c 
t i v e  - r a t h e r  than  c o n f ro n t  th e  p o s s i b l e  d i s r u p t i o n  t h a t  p r i o r  n o t i c e  
may e n t a i l .  P a r a d o x i c a l l y ,  such an a l t e r a t i o n  o f  d i s c i p l i n a r y  p o l i c y  
i s  most l i k e l y  to  occur  in  the  o r d in a ry  case  where the  contemplated  
punishment i s  wel l  w i th in  th e  common-law p r i v i l e g e .

E l im in a t io n  o f  corpora l  punishment would be welcomed by many 
as a s o c i e t a l  advance. But when such a p o l i c y  cho ice  may r e s u l t  from 
t h i s  C o u r t ' s  d e te rm in a t io n  o f  an a s s e r t e d  r i g h t  t o  due p r o c e s s ,  r a t h e r  
than  from the  normal p ro cesses  o f  community d eba te  and l e g i s l a t i v e  
a c t i o n ,  th e  s o c i e t a l  c o s t s  cannot be d ism issed  as i n s u b s t a n t i a l .  We 
a r e  reviewing here  a l e g i s l a t i v e  judgment ro o te d  in  h i s t o r y  and r e 
af f i rm ed  in  the  laws o f  many S t a t e s ,  t h a t  co rpora l  punishment se rv e s  
im portan t  ed u ca t io n a l  i n t e r e s t s .  This  judgment must be viewed in  l i g h t  
o f  the  d i s c i p l i n a r y  problems commonplace in  th e  sch o o ls .  "Events c a l l 
ing f o r  d i s c i p l i n e  a re  f r e q u e n t  occu r renc es  and sometimes r e q u i r e  imm
e d i a t e ,  e f f e c t i v e  a c t i o n . "  Assesment o f  th e  need f o r ,  and th e  a p p r o p r i 
a t e  means o f  m a in ta in in g  school d i s c i p l i n e  i s  committed g e n e r a l l y  to  
th e  d i s c r e t i o n  o f  school a u t h o r i t i e s  s u b j e c t  to  s t a t e  law. " [T]he 
Court has r e p e a t e d l y  emphasized t h e  need f o r  a f f i r m in g  the  comprehensive 
a u t h o r i t y  o f  t h e  S t a t e s  and o f  school o f f i c i a l s ,  c o n s i s t a n t  with  fund- 
emental c o n s t i t u t i o n a l  s a f e g u a r d s ,  t o  p r e s c r i b e  and con t ro l  conduct in 
th e  s c h o o l s . "

"At some p o i n t  the  b e n e f i t  o f  an a d d i t i o n a l  sa feg u a rd  to  t h e  
in d iv id u a l  a f f e c t e d . . .and to  s o c i e t y  in  terms o f  in c rea sed  a s su ra n c e  
t h a t  the  a c t i o n  i s  j u s t ,  may be outweighed by th e  c o s t . " . . .  We th in k  
t h a t  p o in t  has been reached in  t h i s  c a se .  In view of  the  low in c id en ce  
o f  abuse ,  t h e  openness o f  our  s c h o o l s ,  and the  common-law sa feg u a rd s  
t h a t  a l r e a d y  e x i s t ,  t h e  r i s k  o f  e r r o r  t h a t  may r e s u l t  in v i o l a t i o n  o f  
a s c h o o l c h i l d ' s  s u b s t a n t i v e  r i g h t s  can only  be regarded  as minimal 
Imposing a d d i t i o n a l  a d m i n i s t r a t i v e  sa fegua rds  as  a c o n s t i t u t i o n a l  r e 
quirement  might reduce t h e  r i s k  m a r g in a l ly ,  bu t  would a l s o  e n t a i l  a 
s i g n i f i c a n t  i n t r u s i o n  i n t o  an area  o f  pr imary ed u c a t io n a l  r e s p o n s i b i l i t y .  
We conclude t h a t  t h e  Due Process  Clause does not  r e q u i r e  n o t i c e  and a 
hear ing  p r i o r  to  th e  im p os i t ion  o f  co rpora l  punishment in  t h e  p u b l i c



96

schools  as t h a t  p r a c t i c e  i s  a u th o r iz e d  and l i m i t e d  by the  common law.
P e t i t i o n e r s  cannot  p r e v a i l  on e i t h e r  o f  th e  t h e o r i e s  b e fo re  

us in  t h i s  case .  The Eighth  Amendment's p r o h i b i t i o n  a g a i n s t  c rue l  and 
unusual punishments i s  i n a p p l i c a b l e  t o  school p a d d l in g s ,  and th e  Four
t e e n th  Amendment's requ irem ent  o f  p rocedura l  due process  i s  s a t i s f i e d  
by F l o r i d a ' s  p r e s e r v a t i o n  of  common-law c o n s t r a i n t s  and remedies.  We 
t h e r e f o r e  ag ree  with  th e  Court o f  Appeals t h a t  p e t i t i o n e r s '  ev idence  
a f fo r d s  no b a s i s  f o r  i n j u n c t i v e  r e l i e f ,  and t h a t  p e t i t i o n e r s  cannot  
reco v e r  damages on th e  b a s i s  o f  any Eighth Amendment or  procedura l  due 
process  v i o l a t i o n .

Aff i  rmed.



APPENDIX B

The fo l lo w in g  a r e  e x c e rp t s  from th e  s t a t e  s t a t u t e s  of a l l  

f i f t y  s t a t e s  d e s c r i b i n g  s tu d e n t  r i g h t s ,  suspens ion  p o l i c i e s  and 

co rpora l  punishment.

The e x c e rp t s  have been d r a s t i c a l l y  e d i t e d .  A complete  package 

o f  s t a t e  s t a t u t e s  p e r t a i n i n g  to  s tu d e n t  r i g h t s ,  suspens ions  and corpora l  

punishment i s  on f i l e  in the  Department o f  Educat ional  A d m in i s t r a t i o n ,  

U n iv e r s i ty  o f  Nevada, Las Vegas.



1. Code o f  A l a b a m a ,  1 9 7 5 .  V o l .  1 3 ,  T i t l e  16

& 16-1-14. Removal, s e p a ra t i o n  o r  grouping o f  p u p i l s  c r e a t i n g  d i s c i 
p l i n a r y  Problems. Any c i t y ,  county  o r  o t h e r  lo c a l  pu b l ic  school board 
may p r e s c r i b e  r u l e s  and r e g u l a t i o n s  w i th  r e s p e c t  t o  behav io r  and d i s c i 
p l i n e  o f  p u p i l s  e n r o l l e d  in the  schoo ls  under  i t s  j u r i s d i c t i o n  and may 
in  i t s  d i s c r e t i o n  r e q u i r e  the  grouping o f  p u p i l s  based upon c o n s i d e r a t 
ions  o f  d i s c i p l i n e  and may remove, i s o l a t e ,  s e p a r a t e  o r  group p u p i l s  
who c r e a t e  d i s c i p l i n a r y  problems in  any c lassroom o r  o th e r  school 
a c t i v i t y  and whose p resence  in  the  c l a s s  may be d e t r im e n ta l  to  t h e  b e s t
i n t e r e s t  and w e l f a r e  o f  the  p u p i l s  o f  such c l a s s  as a whole.

2. Alaska S t a t u t e s :  The S ta t e  o f  Alaska and 1977 Supplement

Sec. 1 4 .3 0 .0 4 5 . Grounds f o r  suspens ion  o r  d en ia l  of  admiss ion .
A school age chi 1d may be suspended from o r  denied  admiss ion t o  the  
pu b l ic  school which he i s  o th e rw ise  e n t i t l e d  t o  a t t e n d  on ly  f o r  th e  
fo l low ing  causes :  (1)  con t inued  w i l f u l  d i so b ed ien c e  o r  open and p e r s i s 
t e n t  d e f i a n c e  o f  rea so n ab le  school a u t h o r i t y ;  (2) behavior  which i s  i n -  
im icab le  t o  t h e  w e l f a r e ,  s a f e t y ,  o r  mora ls  o f  o th e r  p u p i l s ;  (3) a phys
i c a l  o r  mental c o n d i t i o n  which in th e  op in ion  o f  a competent medical 
a u t h o r i t y  w i l l  ren d e r  th e  c h i ld  unable  t o  rea so n ab ly  b e n e f i t  from th e  
programs a v a i l a b l e .

3. Arizona Revised S t a t u t e s  Annotated and Cumulative Pocket P a r t ,  1981.

&15-204 A u th o r i ty  t o  suspend p u p i l .  A.In Schools employing a s u p e r i n 
te n d e n t  o r  a p r i n c i p a l ,  t h e  a u t h o r i t y  t o  suspend a pupil  from school 
i s  ves ted  in  t h e  s u p e r i n t e n d e n t ,  p r i n c i p a l  o r  o t h e r  school o f f i c i a l s  
g ran ted  t h i s  power by th e  board o f  t r u s t e e s  o r  board o f  edu ca t io n  of  
the  school d i s t r i c t .  B. In schools  which do not  have a s u p e r in t e n d e n t  
o r  p r i n c i p a l ,  a t e a c h e r  may suspend a pupil  from school .  C. In a l l  
cases  o f  s u sp e n s io n ,  i t  s h a l l  be f o r  good cause and s h a l l  be r e p o r t e d  
w i th in  f i v e  days t o  th e  board o f  t r u s t e e s  by th e  person imposing i t .

4. Arkansas S t a t u t e s  -  1980 Replacement -  1981 Cumulative Pocket Supple
ment.

80-1516. Suspension o f  p u p i l s  -  causes  - Right  t o  Appeal . The d i r e c t o r s  
o f  any school d i s t r i c t  may suspend any person  from school f o r  im m ora l i ty ,  
r e f r a c t o r y  conduc t ,  i n s u b o r d i n a t i o n ,  i n f e c t i o u s  d i s e a s e ,  h a b i tu a l  un
c l e a n l i n e s s ,  o r  o t h e r  conduct  t h a t  would tend  to  im pair  th e  d i s c i p l i n e  
o f  the  s c h o o l ,  o r  harm o t h e r  p u p i l s ,  b u t  such suspension  s h a l l  not 
extend beyond the  c u r r e n t  term. The board o f  d i r e c t o r s  may a u t h o r i z e  
the  t e a c h e r  to  suspend any p u p i l s ,  s u b j e c t  t o  appeal to  t h e  b o a r d . . .

80-1629.2 Pup i l s  a cco u n tab le  f o r  conduct  -  Reasonable Corporal Pun ish 
ment a u th o r iz e d  - Every t e a c h e r  i s  a u th o r iz e d  to  hold every  pupi l  
s t r i c t l y  accoun tab le  f o r  any d i s o r d e r l y  conduct  in  school o r  on the
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playground o f  th e  sch o o l ,  o r  on any school bus going to  or  r e tu rn in g  
from sch o o l ,  o r  dur ing  in t e rm is s io n  o r  r e c e s s .  Any t e a c h e r  or  p r i n 
c ipa l  may use corporal  punishment in  a r easonab le  manner a g a i n s t  any 
pupil  f o r  good cause in  o rd e r  to  m a in ta in  d i s c i p l i n e  and o rd e r  w i th in  
the  p u b l ic  s choo ls .

5. West 's  C a l i f o r n i a  Annotated Codes

& 48916. S tudent  e x e r c i s e  o f  freedom o f  speech and press  
Students  o f  t h e  p u b l ic  schools  s h a l l  have the  r i g h t  to  e x e r c i s e  freedom 
of  speech and o f  t h e  p re ss  , i n c lu d in g  but  not l im i t e d  t o ,  th e  use o f  
b u l l e t i n  boards ,  the  d i s t r i b u t i o n  o f  p r in t e d  m a t e r i a l s  o r  p e t i t i o n s ,  
the  wearing o f  b u t to n s ,  badges , and o t h e r  i n s i g n i a ,  and th e  r i g h t  of 
express ion  in  o f f i c i a l  p u b l i c a t i o n s ,  whether  o r  not such p u b l i c a t i o n s  
o r  o th e r  means o f  exp ress ion  a re  supported  f i n a n c i a l l y  by th e  school 
o r  by use of  school f a c i l i t i e s ,  except  t h a t  exp ress ion  s h a l l  be p ro 
h i b i t e d  which i s  obscene,  l i b e l o u s ,  or  s la n d e ro u s .  Also p r o h ib i t e d  
s h a l l  be m a te r ia l  which so i n c i t e s  s tu d e n t s  as t o  c r e a t e  a c l e a r  and 
p re sen t  danger  o f  the  commission o f  unlawful a c t s  on school premises 
or the  v i o l a t i o n  o f  lawful school r e g u l a t i o n s ,  o r  th e  s u b s t a n t i a l  d i s 
ru p t io n  o f  the  o r d e r l y  op e ra t io n  o f  the  school . . .

& 48900.2 Suspension only a f t e r  f a i l u r e  of  o t h e r  means o f  c o r r e c t i o n .  
Suspension s h a l l  be imposed only when o th e r  means of  c o r r e c t i o n  f a i l  
to  b r ing  about proper  conduct ,  provided t h a t  a pupi l  may be suspended 
f o r  any o f  the  reasons enumerated in  S ec t ion  48900 upon a f i r s t  o f f e n s e  
i f  the  p r in c ip a l  determines  t h a t  th e  p u p i l ' s  p resence causes  a danger 
to persons o r  p ro p e r ty  or  i s  a t h r e a t  t o  d i s r u p t i n g  th e  i n s t r u c t i o n a l  
p rocess .

& 48903. Suspension by p r in c ip a l  (a) The p r in c ip a l  of  the  school may 
suspend from school f o r  any o f  t h e  reasons  enumerated in Sec t ion  48900 
f o r  no more than  f i v e  consecu t ive  school d a y s . . .

649000. A d m in is t ra t io n  o f  punishment to  p u p i l s .
The governing board o f  any school d i s t r i c t  may adopt  r u le s  and regu
l a t i o n s  a u th o r i z in g  t e a c h e r s ,  p r i n c i p a l s ,  and o t h e r  c e r t i f i c a t e d  
personnel  to  a d m in i s t e r  reasonab le  corpora l  o r  o th e r  punishment to  
pu p i l s  when such a c t io n  i s  deemed an a p p r o p r i a t e  c o r r e c t i v e  measure 
except  and to  th e  e x t e n t  t h a t  such a c t io n  i s  p e rm is s ib le  as provided 
in Sect ion  49001.

649001. P ro h ib i t i o n  o f  corporal  punishment w i thou t  w r i t t e n  pa ren ta l  
concent ,  (a) Corporal punishment s h a l l  not  be adm in is te red  to  a pupi l  
without  the  p r i o r  w r i t t e n  approval o f  th e  p u p i l ' s  pa ren t  or  guard ian .
The w r i t t e n  approval s h a l l  be v a l i d  f o r  th e  school y ea r  in  which i t
i s  submit ted  but may be withdrawn by th e  p a re n t  o r  guardian a t  any t i m e . . .

6. Colorado Revised S t a t u t e s  and 1976 Cumulative Supplement

22-33-105. Suspension ,  e x p u ls io n ,  and den ia l  o f  admiss ion.
(2) (a) Delegate  to  any school p r in c ip a l  w i th in  th e  s c h o o l d i s t r i c t  
or  t o  a person d es ig n a te d  in w r i t i n g  by the  p r in c ip a l  t h e  power to



suspend a pupil  in  h is  school f o r  not  more than  f iv e  school days on the  
grounds s t a t e d  in s e c t io n  22-33-106.

22-33-106. Grounds f o r  suspens ion ,  expu ls ion  and den ia l  o f  admiss ion.  
(1) (c) Behavior which i s  d e te r im en ta l  t o  th e  w e l f a r e ,  s a f e t y ,  o r  morals 
of  o th e r  p u p i l s  o r  o f  school p e r s o n n e l . . .

7. Connec t icu t  General S t a t u t e s  -  a l so  Cumulative Supplement, 1979.

& 10- 233c. Suspension of  Pupi ls
(a) Any loca l  o r  r eg iona l  board o f  educa t ion  may a u th o r iz e  the  adminis
t r a t i o n  o f  th e  schools  under i t s  d i r e c t i o n  to  suspend any pupil  whose 
conduct  endangers persons or  p ro p e r ty  or  i s  s e r i o u s l y  d i s r u p t i v e  o f  the  
educa t iona l  p ro c e s s ,  o r  which conduct i s  v i o l a t i v e  o f  a p u b l i c i z ed  po l 
icy  o f  such board. Unless an emergency e x i s t s ,  no pupil  s h a l l  be s u s -  
w i thou t  an informal hear ing befo re  the  b u i ld in g  proncipa l  or  such p r i n 
c i p a l ' s  des ignee  a t  which such s tu d e n t  s h a l l  be informed o f  th e  reasons 
f o r  the  d i s c i p l i n a r y  a c t io n  and given an o p p o r tu n i ty  to  ex p la in  the  
s i t u a t i o n ,  provided nothing he re in  s h a l l  be cons t rued  to  p rev en t  a more 
formal hear ing  from being held i f  th e  c ircumstances  surrounding the  
i n c i d e n t  so r e q u i r e ,  and f u r t h e r  provided no pupil  s h a l l  be suspended 
more than  t e n  times  o r  a t o t a l  of  f i f t y  days in  one school y e a r ,  which 
ever  r e s u l t s  in fewer  days o f  e x c lu s io n ,  un less  such pupil  i s  granted  
a formal hea r ing  pursuan t  to  s e c t io n s  4-177 to  4-180 in c l u s i v e .  I f  
an emergency s i t u a t i o n  e x i s t s ,  such hea r in g  s h a l l  be held as soon as 
a f t e r  the  suspens ion  as p o s s ib le .

8. Delaware Code Annotated and Cumulative Pocket P a r t ,  1977

& 701. A u th o r i ty  o f  t e a c h e r s  and a d m in i s t r a to r s  to  ad m in is te r  
corporal  punishment. Every t e a ch e r  and a d m in i s t r a to r  in  th e  p u b l ic  
schools  o f  t h i s  S t a t e  sh a l l  have th e  r i g h t  to  e x e r c i s e  the  same a u t h o r 
i t y  as to  c o n t r o l ,  behavior  and d i s c i p l i n e  over  any pupil  dur ing  any 
school a c t i v i t y  as the  p a re n ts  or  gusrd ians  may e x e r c i s e  over  such 
p u p i l s .  The above a u t h o r i t y  may inc lude  corporal  punishment where 
deemed necessa ry .  Where corporal  punishment i s  deemed n ece s sa ry ,  i t  
may be a dm in is te red  by any pub l ic  school t e a c h e r  or  a d m in i s t r a to r  in 
accordance with  d i s t r i c t  board of  educa t ion  p o l i c y .

9. F lo r id a  S t a t u t e s  Annotated and 1979 Cumulative Pocket P a r t

232.26 A u tho r i ty  o f  p r in c ip a l
(1) (a) S u b jec t  t o  law and to  th e  r u l e s  o f  th e  s t a t e  board and the  
d i s t r i c t  school board,  the  p r in c ip a l  in  charge o f  th e  school or  h is  
d es igna ted  r e p r e s e n t a t i v e  s h a l l  develop p o l i c i e s  by which he may d e l 
ega te  to  any t e a c h e r  or  o th e r  member o f  th e  i n s t r u c t i o n a l  s t a f f  o r  
to  any bus d r i v e r  t r a n s p o r t i n g  s tu d e n t s  o f  the school such r e s p o n s i b i l 
i t y  f o r  the  co n t ro l  and d i r e c t i o n  o f  s tu d e n t s  as he may co n s id e r  de- 
s i r e a b l e .



(b) The p r in c ip a l  o r  h i s  d e s ig n a te d  r e p r e s e n t a t i v e  may suspend a s tu d e n t  
on ly  in  accordance  w i th  th e  r u le s  o f  the  d i s t r i c t  school board ,  and 
each suspens ion  s h a l l  be r e p o r t ed  in  w r i t i n g  w i th in  24 h o u rs ,  with  th e  
reasons  t h e r e f o r ,  t o  th e  s t u d e n t ' s  p a r e n t  o r  guard ian  and to  t h e  s u p e r 
in t e n d e n t .  A good f a i t h  e f f o r t  s h a l l  be made by th e  p r in c ip a l  t o  em
ploy p a r e n t a l  a s s i s t a n c e  o r  o t h e r  a l t e r n a t i v e  measures p r i o r  t o  s u s 
pens ion ,  ex cep t  in  t h e  case  o f  emergency o r  d i s r u p t i v e  c o n d i t i o n s  which 
r e q u i r e  immediate s u s p e n s i o n . . .

232.27 A u th o r i t y  of  t e a c h e r
Su b jec t  t o  law and to  th e  r u l e s  o f  t h e  d i s t r i c t  school board ,  each 
t e a c h e r  o r  o t h e r  member o f  th e  s t a f f  o f  any school s h a l l  have such 
a u t h o r i t y  f o r  the  c o n t ro l  and d i s c i p l i n e  o f  s tu d e n t s  as may be a ss igned  
to  him by the  p r i n c i p a l  o r  h is  d e s ig n a te d  r e p r e s e n t a t i v e  and s h a l l  keep 
good o r d e r  in  the  c lassroom and in o t h e r  p la ce s  in  which he i s  a s s ig n e d  
to  be in charge  o f  s t u d e n t s .  I f  a t e a c h e r  f e e l s  t h a t  co rpora l  punishment 
i s  n e c e s s a r y ,  a t  l e a s t  t h e  fo l lo w in g  s h a l l  be fo l lowed:
(1) The use o f  co rp o ra l  punishment s h a l l  be approved in p r i n c i p l e  by 
the  p r in c ip a l  b e fo re  i t  i s  used ,  but  approval  i s  no t  n ecessa ry  f o r
each s p e c i f i c  i n s t a n c e  in  which i t  i s  used. The p r in c ip a l  s h a l l  p re p a re  
g u id e l in e s  f o r  a d m in i s t e r in g  such punishment which i d e n t i f y  th e  types  
o f  pun ish ab le  o f f e n s e s ,  the co n d i t io n s  under  which th e  punishment s h a l l  
be a d m in i s t e r e d ,  and the  s p e c i f i c  personnel  on th e  school s t a f f  a u th o r 
ized  to  a d m i n i s t e r  t h e  punishment.

(2) A t e a c h e r  or  p r i n c i p a l  may a d m in i s t e r  co rpo ra l  punishment on ly  in 
the presence  o f  a n o th e r  a d u l t  who i s  informed be fo rehand ,  and in t h e  
s t u d e n t ' s  p r e s e n c e ,  o f  the  reason  f o r  t h e  punishment .

(3) A t e a c h e r  or  p r i n c i p a l  who has a d m in is te red  punishment,  s h a l l  upon 
r e q u e s t ,  p rov ide  t h e  p u p i l ' s  p a r e n t  o r  guard ian  with  a w r i t t e n  ex p lan 
a t i o n  o f  th e  reason  f o r  the  punishment and th e  name o f  t h e  o t h e r  a d u l t  
who was p r e s e n t .

10. Code o f  Georgia Annotated,  1979.

20-2-752 P u b l i c  Schools  D i s c ip l i n a r y  T r ib u n a l s  Same; p o l i c y ,  r u l e s  and 
r e g u l a t i o n s . Local boards o f  e d u ca t io n  may e s t a b l i s h  by p o l i c y ,  r u l e  
o r  r e g u l a t i o n  d i s c i p l i n a r y  hear ing  o f f i c e r s ,  p a n e l s ,  o r  t r i b u n a l s  o f  
school o f f i c i a l s  to  impose suspens ion  o r  e x p u ls io n .

20-2-730 Corporal  punishment o f  s tu d e n t s
All a r e a ,  county  and independent  boards o f  ed u ca t io n  s h a l l  be a u th o r iz e d  
to  de term ine  and adopt  p o l i c i e s  and r e g u l a t i o n s  r e l a t i n g  to  the  use o f  
co rpora l  punishment by school p r i n c i p a l s  and t e a c h e r s  employed by such 
boards .

20-2-731 Same; method o f  adm in s te r in g  punishment
An a r e a ,  county  or  independent  board o f  e d u ca t io n  may, upon th e  adop t ion  
o f  w r i t t e n  p o l i c i e s ,  a u t h o r i z e  any p r in c ip a l  o r  t e a c h e r  employed by the  
board to  a d m i n i s t e r ,  in  th e  e x e r c i s e  o f  h is  sound d i s c r e t i o n ,  corpora l  
punishment on any pupi l  o r  p u p i l s  p laced  under h i s  s u p e rv i s io n  in  o rd e r  
to  m a in ta in  p roper  c o n t r o l  and d i s c i p l i n e . . .



11.  H a w a i i  R e v i s e d  S t a t u t e s  -  a l s o  1981 Su pp lem en t

&298-16 Punishment o f  Pupi ls  Limited
No phys ica l  punishment of  any kind may be i n f l i c t e d  upon any p u p i l ,  but
reasonab le  f o r c e  may be used by a t e a c h e r  in o rde r  to  r e s t r a i n  a pupil  
in a t te n d a n c e  a t  school from h u r t i n g  h im se l f  or  any o t h e r  person or  
p ro p e r ty  and reasonab le  fo rc e  may be used as def ined  in  s e c t io n  703- 
309(2) by a p r in c ip a l  o r  h is  agent  on ly  w i th  ano ther  t e a c h e r  p re se n t  
and ou t  o f  the  p resence o f  any o th e r  s tu d e n t  but only f o r  the  purposes 
o u t l in e d  in  s e c t io n  703-309(2) ( a ) .

&703-3Q9 Use o f  f o rc e  by persons  with  sp e c ia l  r e s p o n s i b i l i t y  f o r  c a r e ,  
d i s c i p l i n e ,  o r  s a f e t y  o f  o thers^  (2)The a c t o r  i s  a t e a c h e r  o r  a person 
o therw ise  e n t r u s t e d  with t h e  c a re  o r  su p e rv i s io n  f o r  a s p e c ia l  purpose 
o f  a minor,  and: (a) The a c t o r  b e l i e v e s  t h a t  th e  f o r c e  i s  n ecessa ry  to  
f u r t h e r  sp e c ia l  purpose ,  inc lu d in g  maintenance o f  r ea so n ab le  d i s c i p l i n e  
in a sch o o l ,  c l a s s ,  o r  o th e r  group,  and t h a t  the  use o f  such f o r c e  i s  
c o n s i s t a n t  w ith  th e  w e l fa re  o f  the  minors ;  and (b) The degree o f  f o rc e  
i f  i t  had been used by the  p a re n t  or  guardian  o f  the  minor,  would not
be u n j u s t i f i a b l e  under s e c t io n  ( l ) ( b )  o f  t h i s  s e c t io n .

12. Idaho Code - 1981 Cumulative Supplement 

33-1224. Powers and d u t i e s  o f  t e a c h e r s .
In the  absence of  any s t a t u t e  or r u l e  o r  r e g u la t io n  o f  th e  board of 
t r u s t e e s ,  any t e a c h e r  employed by a school d i s t r i c t  s h a l l  have th e  r i g h t  
to  d i r e c t  how and when each pupil  s h a l l  a t t e n d  to  h is  a p p r o p r i a t e  d u t i e s ,  
and th e  manner in  which a pupil  s h a l l  demean h imself  whi le  in a t ten d an ce  
a t  the  schoo l .  I t  i s  the  duty o f  a t e a c h e r  to  c a r ry  out  th e  r u l e s  and 
r e g u la t io n s  o f  the  board o f  t r u s t e e s  in  c o n t r o l l i n g  and m ain ta in ing  
d i s c i p l i n e ,  and a t e a c h e r  s h a l l  have th e  power to  adopt any reasonab le  
r u le  or  r e g u l a t i o n  to  con t ro l  and m ain ta in  d i s c i p l i n e  i n ,  and o the rw ise  
govern,  the  c lassroom, not i n c o n s i s t e n t  w i th  any s t a t u t e  o r  r u l e  or  
r e g u l a t i o n  o f  the  board of  t r u s t e e s .

33-512. Government o f  schools
The board o f  t r u s t e e s  of  each school d i s t r i c t  s h a l l  have the  fo l lowing  
powers and d u t i e s :  . . . 6 .  To p r e s c r i b e  r u le s  f o r  the  d i s c i p l i n i n g  of  
o f  unru ly  or  in su b o rd in a te  p u p i l s ; . . . 11. To p r o h ib i t  en t r a n c e  to  each 
school house o r  school g r o u n d s . . . t o  p rov ide  f o r  the  removal from each 
schoolhouse o r  school grounds o f  any in d iv id u a l  or  i n d i v i d u l a s  who d i s 
rup t  the  educa t iona l  process  or  whose presence  i s  d e t e r i e n t a l  to  the  
m ora ls ,  h e a l t h ,  s a f e t y ,  academic l e a r n in g  o r  d i s c i p l i n e  o f  p u p i l s .

13. I l l i n o i s  Annotated S t a t u t e s  and Cumulative Annual Pocket P a r t ,  1981. 

&34-19. By-laws,  r u le s  and r e g u l a t i o n s . . .
The board s h a l l ,  s u b je c t  to  th e  l i m i t a t i o n s  in  t h i s  A r t i c l e ,  e s t a b l i s h  
by- laws,  r u le s  and r e g u l a t i o n s ,  which s h a l l  have the  f o rc e  of  o r d in 
ances ,  f o r  the  proper  maintenance o f  a uniform system o f  d i s c i p l i n e  
f o r  both employees and p u p i l s ,  and f o r  t h e  e n t i r e  management o f  t h e  
s c h o o l s . . .  I t  may ex p e l ,  suspend or  o the rw ise  d i s c i p l i n e  any pupi l



found g u i l t y  o f  gross  d i so b e d ie n c e ,  misconduct o r  o t h e r  v i o l a t i o n  o f  
th e  by- law s,  r u l e s  and r e g u l a t i o n s .

&34-84a. Teachers  s h a l l  m a in ta in  d i s c i p l i n e
Teachers  and o t h e r  c e r t i f i c a t e d  employees s h a l l  m a in ta in  d i s c i p l i n e  
in  t h e  s c h o o l s ,  in c lu d in g  school grounds which a re  owned o r  lea sed  
by th e  board and used f o r  school purposes  and a c t i v i t i e s .  In a l l  
m a t t e r s  r e l a t i n g  t o  the  d i s c i p l i n e  in  and conduct  of  th e  schoo ls  
and th e  school c h i l d r e s ,  t h ey  s tan d  in  th e  r e l a t i o n  o f  p a r e n t s  and 
guard ians  to  th e  p u p i l s .  This r e l a t i o n s h i p  s h a l l  ex tend  to  a l l  a c 
t i v i t i e s  connected  with t h e  school program and may be e x e r c i s e d  a t  
any t ime f o r  th e  s a f e t y  and s u p e r v i s io n  of  the  p u p i l s  in  th e  absen-  
sce  o f  t h e i r  p a r e n t  or  guard ian .  Nothing in t h i s  S ec t io n  a f f e c t s  the  
power o f  th e  board to  e s t a b l i s h  r u l e s  with  r e s p e c t  t o  d i s c i p l i n e .

14. Ind iana  S t a t u t e s  Annotated - a l s o  1980 Cumulative Supplement 

2 0 - 8 .1 -5 -2  Delega t ion  o f  a u t h o r i t y .
In c a r r y i n g  o u t  th e  school purposes  o f  t h e  school c o r p o ra t io n  th e  
fo l lo w in g  g ra n t s  of  a u t h o r i t y  a r e  hereby made: (c)  The governing body 
may make w r i t t e n  r u le s  and e s t a b l i s h  w r i t t e n  s tan d a rd s  concern ing  s t u 
den t  conduct which a r e  rea so n ab ly  necessa ry  to  c a r r y  o u t ,  o r  t o  p r e 
vent  i n t e r f e r e n c e  with c a r ry in g  o u t ,  an ed u ca t iona l  f u n c t io n  o r  school 
purposes ,  (e)  The governing body may make such o t h e r  d e l e g a t i o n s  o f  
ru le -m ak in g ,  d i s c i p l i n a r y  and o t h r r  a u t h o r i t y  as a r e  rea so n a b ly  nece
s s a r y  in  c a r ry in g  out  the  school purposes o f  th e  school  c o r p o ra t io n .

2 0 - 8 .1 -5 -6  Suspension
(a) Any p r in c ip a l  may suspend a s tu d e n t  f o r  a p e r io d  o f  no more than  
[5]  school days f o r  conduct c o n s t i t u t i n g  grounds f o r  ex p u ls io n  o r  s u s 
pension  as s e t  ou t  in  s e c t i o n  4 [ 2 0 - 8 .1 - 5 - 6 ]  of  t h i s  c h a p te r .  Such 
suspens ion  s h a l l  be made on ly  a f t e r  th e  p r in c ip a l  has made an i n v e s t i 
g a t io n  t h e r e o f  and has determined t h a t  t h a t  such suspens ion  i s  nece
s s a r y  t o  help  any s tu d e n t  o r  t o  p re v en t  i n t e r f e r e n c e  w i th  an ed u ca t io n a l  
f u n c t io n  o r  school purposes .

2 0 - 8 .1 -5 -1 7 .  Search o f  school lo c k e r s
- ( a )  A s tu d e n t  us ing  a l o c k e r  t h a t  i s  th e  p ro p e r ty  o f  a school co rp o r 
a t i o n  i s  presumed to  have no e x p e c t a t i o n  of  p r ivacy  in  t h a t  l o c k e r  o r  
i t s  c o n t e n t s . . .

15. Iowa Code Annotated - a l s o  Cumulative Annual Packet P a r t ,  1980 

282.4  M ajo r i ty  vote  - suspens ion
The board may, by a m a jo r i ty  v o t e ,  expel any s c h o la r  from school  f o r  
im m o ra l i ty ,  o r  f o r  a v i o l a t i o n  o f  the  r e g u l a t io n s  o r  r u l e s  e s t a b l i s h 
ed by the  board ,  o r  when th e  p re sen se  o f  t h e  s c h o la r  i s  d e t r im e n ta l  to  
t h e  b e s t  i n t e r e s t s  of  th e  s ch o o l ;  and i t  may c o n fe r  upon any t e a c h e r ,  
p r i n c i p a l ,  o r  s u p e r in te n d e n t  th e  power t e m p o ra r i ly  t o  d i sm is s  a s c h o la r ,  
n o t i c e  o f  such d ism is sa l  being a t  once given in  w r i t i n g  to  t h e  P r e s id e n t  
o f  th e  board.



16 .  Kansas S t a t u t e s  A n n o t a t e d ,  C u m u l a t i v e  P o c k e t  P a r t ,  1980

72-8901. Grounds f o r  suspens ion  or  e x p u l s io n ;  who may suspend o r  ex p e l .  
The board o f  educa t ion  o f  any school d i s t r i c t  may suspend o r  e x p e l ,  or  
by r e g u l a t i o n  a u t h o r iz e  any c e r t i f i c a t e d  employee o r  committee o f  c e r t i 
f i c a t e d  employees to  suspend o r  e x p e l ,  any pup i l  o r  s t u d e n t  g u i l t y  o f  
any o f  the  f o l l o w i n g : . . .

17. Kentucky Revised S t a t u t e s ,  1981 Cumulative I s su e  

158.150 Suspension or  e x p u ls io n  o f  p u p i l s
P up i l s  admit ted  to  th e  common schools  s h a l l  comply w i th  th e  lawful r e g 
u l a t i o n s  f o r  the government o f  t h e  s t a t e .  Wilful d i so b ed ien c e  o r  d e f 
iance  o f  th e  a u t h o r i t y  t e a c h e r s ,  h a b i tu a l  p r o f a n i t y  o r  v u l a g a r i t y ,  o r  
o t h e r  v i o l a t i o n  o f  p r r o p r i e t y  o r  law, c o n s t i t u t e s  cause f o r  suspens ion  
o r  exp u ls io n  from schoo l .  The s u p e r i n t e n d e n t ,  p r i n c i p a l ,  head t e a c h e r  
o f  any school may suspend a d tu d en t  f o r  such misconduct .

160.290 General powers and d u t i e s  o f  board
(1) Each board o f  e d u ca t io n  s h a l l  have general  c o n t ro l  and management 
o f  the  p u b l ic  s choo ls  in  i t s  d i s t r i c t . . .

18. Louis iana  Revised S t a t u t e s ,  Cumulative Annual Pocket P a r t ,  1981

&223. D i s c ip l i n e  o f  p u p i l s ;  suspens ion  from school 
Every t e a c h e r  i s  a u th o r iz e d  to  hold every pupil  t o  a s t r i c t  a ccoun ta 
b i l i t y  f o r  any d i s o r d e r l y  conduct  in school o r  on th e  playground o f  
th e  s c h o o l ,  or  on any school  bus going to  o r  r e t u r n i n g  from s ch o o l ,  
o r  d u r in g  in t e rm is s io n  o r  r e c e s s .  Any t e a c h e r  o r  school  p r in c ip a l  
may use corpora l  punishment in  a rea so n ab le  manner a g a i n s t  any pupil  
f o r  good cause in  o r d e r  t o  m a in ta in  d i s c i p l i n e  and o r d e r  w i th in  the  
p u b l i c  s c h o o l s . . .

&416. D i s c ip l i n e  o f  p u p i l s ;  su sp en s io n ;  expu ls ion
W. Every t e a c h e r  i s  a u th o r i z e d  t o  hold every  pupi l  to  a s t r i c t  acco u n t 
a b i l i t y  f o r  any d i s o r d e r l y  conduct . . .S c h o o l  p r i n c i p a l s  may suspend from 
school  any pupil  who i s  g u i l t y  o f . . .

&416.3. Search o f  s t u d e n t s '  p e r s o n s ,  d e sk s ,  l o c k e r s ;  de fense  o f  s u i t s  
a g a i n s t  school p e r so n n e l ;  i n d e m n i f i c a t i o n
7C The p a r i s h  or  c i t y  school systems o f  th e  s t a t e  a r e  t h e  ex c lu s iv e  
owner o f  any p u b l i c  school b u i l d i n g ;  any desk o r  l o c k e r  o f  any s tu d e n t  
co n ta in ed  t h e r e i n  o f  any o t h e r  a r e a  o f  any p u b l ic  school b u i ld in g  o r  
grounds s e t  a s id e  s p e c i f i c a l l y  f o r  s a id  s t u d e n t ' s  persona l  u s e ,  and 
any t e a c h e r ,  p r in c ip a l  o r  a d m i n i s t r a t o r  in  any p a r i s h  o r  c i t y  school 
system o f  the  s t a t e  may, w i th  p robab le  cause t h a t  any s a i d  b u i ld in g  , 
desk ,  l o c k e r ,  a r e a  of  grounds c o n ta in s  any weapon o r  i l l e g a l  d rug ,  
s ea rch  such b u i l d i n g ,  d esk ,  l o c k e r ,  a rea  o r  grounds;  and s a id  t e a c h e r ,  
p r i n c i p a l  o r  a d m i n i s t r a t o r  may, w i th  rea so n a b le  b e l i e f  t h a t  any s tu d e n t  
s h a l l  have in his  p o s se s s io n  on p u b l i c  school p r o p e r t y ,  any weapon o r  
i l l e g a l  drug.
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19. Maine Annotated Code

&473. 5. Scholars  e xpe l led  or  suspended
. . . e x p e l  any o b s t i n a t e l y  d i so b e d ie n t  and d i s o r d e r l y  s c h o l a r ,  a f t e r  a 
proper  i n v e s t i g a t i o n  o f  h is  behav io r ,  i f  found necessary  f o r  peace and 
use fu ln es s  o f  the  s c h o o l . T h e  school committee may a u th o r iz e  the  
p r in c ip a l  t o  suspend s tu d en ts  up to  a maximum of  10 days f o r  i n f r a c t i o n s  
o f  school r u l e s .

20. Maryland Annotated Code - a l so  Cumulative Supplement,  1981 

&7-304. Suspension and expuls ion
(a) Suspension i s  f o r  not  longer  than  5 school days - (1) In a c c o r 
dance with  th e  r u l e s  and r e g u l a t io n s  o f  the  county board,  each p r i n 
c ip a l  o f  a p u b l ic  school may suspend f o r  cause ,  f o r  not  more than  5 
school days ,  any s tu d e n t  in  the  school who i s  under the  d i r e c t i o n  of 
the  p r i n c i p a l . . .  (b) Suspension f o r  more than  5 school days and ex
pu ls io n  - At the  r e q u e s t  o f  a p r i n c i p a l ,  a county su p e r in te n d e n t  may 
suspend a s tu d e n t  f o r  more than 5 school days o r  expel h im . . .

&7-307 Searches o f  s tu d e n t s  and schools
(a) Every p r i n c i p a l ,  a s s i s t a n t  p r i n c i p a l ,  o r  a u th o r iz e d  s e c u r i t y  o f f i c e r  
o f  a pub l ic  school may conduct a rea sonab le  sea rch  o f  a s tu d e n t  on th e  
school premesis i f  he has probable  cause to  b e l i e v e  t h a t  such s tu d e n t  
has in  h i s  p osses s ion  an i tem ,  the  p ossess ion  of  which c o n s t i t u t e s  a 
c r im ina l  o f fe n s e  under the  laws o f  t h i s  S t a t e .  The search  must be made 
in  t h e  p resense  o f  a t h i r d  p a r ty .

&7-757 Corporal punishment in c e r t a i n  co u n t ie s
I r r e s p e c t i v e  o f  any bylaw o r  r u l e  o r  r e g u l a t i o n  made or  approved by th e  
S t a t e  Board o f  Educat ion ,  noth ing s h a l l  p r o h i b i t  use of  corpora l  p un ish 
ment by a p r i n c i p a l ,  o r  v i c e - p r i n c i p a l  in the  county school system in 
Allegany,  Anne Arundel ,  C a lv e r t ,  C a r r o l l ,  C a r o l in e ,  C e c i l ,  C h a r le s ,  
D orches te r ,  F r e d e r i c k ,  G a r r e t t ,  Har fo rd ,  Kent, Queen A nne 's ,  S t .  M ary 's ,  
Somerset ,  T a lb o t ,  Washington, Wicomico and Worcester  c o u n t i e s .  The board 
o f  educa t ion  o f  each o f  the  he re in  named co u n t ie s  may e s t a b l i s h  r u le s  
and r e g u la t io n s  governing the  use o f  corpora l  punishment in  t h e i r  r e 
s p e c t iv e  county school system.

21. M assachuset ts  General Laws Annotated ,  1971 -  a l so  Cumulative Annual 
Pocket P a r t .

&37G. Corporal punishment of p u p i l s  p r o h ib i t e d
The power o f  any school committee o r  o f  any t e a c h e r  or  o th e r  employee 
o r  agen t  of  the  school committee t o  m a in ta in  d i s c i p l i n e  upon school 
p ro p e r ty  s h a l l  not  inc lude  th e  r i g h t  t o  i n f l i c t  corporal  punishment upon 
any p u p i l .

&82. Publ ic  secondary  sch o o ls ;  r i g h t  o f  s tu d e n t s  t o  freedom of  e x p re s s 
ion ;  l i m i t a t i o n s ;  d e f i n i t i o n s

The r i g h t  o f  s tu d e n t s  t o  freedom of  exp ress ion  in  th e  pu b l ic  schools
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o f  the  commonwealth , s h a l l  not be ab r id g e d ,  provided t h a t  such r i g h t  
s h a l l  not  cause any d i s r u p t i o n  o r  d i s o r d e r  w i th in  the  s c h o o l . . .

22. Michigan Compiled Laws Annotated ,  Cumulative Pocket P a r t ,  1980

380.1311 Expulsion o f  p u p i l s ;  handicapped, e v a lu a t io n  
Sec. 1311. The board may a u th o r iz e  or  o rd e r  t h e  suspension o r  expu ls ion  
from school of  a pupil  g u i l t y  o f  gross  misdemeanor or  p e r s i s t a n t  d i s 
obedience when in  t h e  b o a rd 's  judgment the  i n t e r e s t  o f  the  school may 
demand th e  a u t h o r i z a t i o n  or  o r d e r . . .

380.1313 Use o f  rea so n ab le  physica l  f o r c e  by t e a c h e r  or  s u p e r i n t e n d e n t ; 
tak in g  possess ion  o f  dangerous weapon; m a in ta in ing  d i s c i p l i n e ;  c i v i l  
l i a b i l i t y
Sec. 1312. (1) A t e a c h e r  or  s u p e r in te n d e n t  may use reasonab le  phys ica l  
fo rce  necessary  t o  take  possess ion  o f  a dangerous weapon c a r r i e d  by a 
p u p i l .  (2) A t e a c h e r  o r  su p e r in te n d e n t  may use reasonab le  phys ica l  
fo rce  on the  person o f  a pupil  necessa ry  f o r  the  purpose o f  m a in ta in ing  
proper  d i s c i p l i n e  over  p u p i l s  in a t tendance  a t  school .  (3) A t e a c h e r  
or  su p e r in te n d e n t  s h a l l  no t  be l i a b l e  in  a c i v i l  a c t i o n  f o r  th e  use o f  
phys ica l  f o rc e  on th e  person o f  a pupi l  f o r  th e  purposes p r e sc r ib e d  in 
t h i s  s e c t i o n ,  except  in cases  of  g ross  abuse and d i s r e g a rd  f o r  t h e  h e a l th  
and s a f e t y  o f  the  p u p i l .

23. Minnesota S t a t u t e s  Annotated, Cumulative Poc le t  P a r t ,  1978 

&127.27 Defi n i t i o n s
Subd. 1 0 . "Suspension" means an a c t io n  taken by th e  school a d m in i s t r a 
t i o n ,  under r u l e s  promulagated by t h e  school board ,  p r o h i b i t i n g  a pupil  
from a t t e n d in g  school f o r  a per iod  o f  no more than  f i v e  school days.

127.28 Po l icy
No pu b l ic  school s h a l l  deny due process  o r  equal p r o t e c t io n  o f  the  law 
t o  any pu b l ic  school pupi l  involved in  d i sm is sa l  proceeding which may 
r e s u l t  in su sp en s io n ,  exc lu s io n  or  e x pu ls ion .

24. M is s i s s ip p i  Code Annotated - a l s o  Cumulative Supplement 

&37-9-71. Suspension o f  pupil
The s u p e r in te n d e n t  o f  a school d i s t r i c t  and th e  p r in c ip a l  o f  a school 
s h a l l  have the power to  suspend a pupil  f o r  good cause or  f o r  any reason  
f o r  which such pupil  might be suspended,  d ismissed  o r  ex p e l led  by the  
board o f  t r u s t e e s . . .

25. Missouri  S t a t u t e s  Annotated,  Cumulative Annual Pocket P ar t

167,161 Suspension o r  expuls ion  o f  pupil  -  n o t i c e  - hear ing
The school board of  any d i s t r i c t ,  a f t e r  n o t i c e  to  paren ts  o r  o th e r s



having c u s to d i a l  c a r e  and a hea r in g  upon charges  p r e f e r r e d ,  may suspend 
or  expel a pupi l  f o r  conduct  which i s  p r e j u d i c i a l  t o  good o r d e r  and 
d i s c i p l i n e  in  th e  schoo ls  o r  which tends  to  imppir  t h e  morale  o r  good 
conduct o f  th e  p u p i l s . . .

167,171. Summary suspens ion  o f  pupi l  -  appeal -  grounds f o r  suspens ion  
procedure
1. The school board in any d i s t r i c t ,  by general  r u l e  and f o r  t h e  causes  
provided in  s e c t i o n  167.161, may a u t h o r i z e  th e  summary suspens ion  of  
pu p i l s  by p r i n c i p a l s  o f  schools  f o r  not  t o  exceed te n  days and by th e  
s u p e r in t e n d e n t  f o r  more than t e n  d a y s . . .

26. Montana Revised Code 1981

20-5-202.  Suspension and e x p u l s i o n . . . . a n y  pupil  may be suspended by 
a t e a c h e r ,  s u p e r in t e n d e n t  o r  p r i n c i p a l .  The t r u s t e e s  o f  the  d i s t r i c t  
s h a l l  adopt  a p o l i c y  d e f in in g  th e  a u t h o r i t y  and p rocedure  t o  be used 
by a t e a c h e r ,  s u p e r in t e n d e n t  or  p r in c ip a l  in  suspending a pupil  and t o  
d e f in e  t h e  c i rcum stances  and p rocedures  by which the  t r u s t e e s  may expel 
a p u p i l . . .

20-4-302.  Power o f  t e a c h e r  o r  p r in c ip a l  over  p u p i l s  - unde punishment 
(1) Any t e a c h e r  o r  p r in c ip a l  s h a l l  have th e  a u t h o r i t y  t o  hold any pupil  
t o  a s t r i c t  a c c o u n t a b i l i t y  f o r  any d o s o rd e r ly  conduct in  s c h o o l . . .  When
ever  a p r i n c i p a l  s h a l l  deem i t  n e c e s sa ry  to  i n f l i c t  co rpora l  punishment 
in  o r d e r  to  m a in ta in  o r d e r l y  conduct o f  a p u p i l ,  he s h a l l  a d m in i s t e r  
such co rpora l  punishment w i th o u t  undue anger  and only  in  t h e  p resence  
o f  a w i t n e s s .  Before any co rpo ra l  punishment i s  a d m in i s t e r e d ,  t h e  p a r 
e n t  o r  guard ian  s h a l l  be n o t i f i e d  o f  t h e  p r i n c i p a l ' s  i n t e n t i o n  to  so 
punish  h i s  c h i l d ;  excep t  in  cases  o f  open and f l a g r a n t  d e f i a n c e  o f  th e  
t e a c h e r ,  p r in c ip a l  o r  o f  the  a u t h o r i t y  o f  th e  s c h o o l ,  t h e  t e a c h e r  o r  
p r in c ip a l  may a d m in i s t e r  corpora l  punishment w i th o u t  g iv in g  such n o t i c e .
(4) Any t e a c h e r  o r  p r in c ip a l  who s h a l l  m a l t r e a t  o r  abuse any pupi l  by 
a d m in i s t e r in g  any undue o r  s e v e re  punishment s h a l l  be deemed g u i l t y  o f  
a misdemeanor and upon c o n v ic t io n  o f  such misdemeanor by a c o u r t  of  
competent j u r i s d i c t i o n ,  s h a l l  be f in e d  not more than $100.

27. Revised S t a t u t e s  o f  Nebraska

79-4,171 School board o r  board o f  e d u c a t io n ;  suspens ion  o r  e x p u l s i o n ; 
emergency. The school board o r  board o f  educa t ion  may a u t h o r iz e  th e  
emergency e x c l u s io n ,  s h o r t  term o r  long term s u sp e n s io n ,  e x p u l s io n ,  or  
mandatory reass ignm ent  o f  any pupi l  from school f o r  conduct p r o h ib i t e d  
by the  b o a r d ' s  r u l e s  o r  s t a n d a rd s  e s t a b l i s h e d  pursuan t  t o  s e c t i o n s . . .

28. Nevada Revised S t a t u t e s

392.030 Suspension or  e x p u ls io n  o f  p u p i l s .
1. The board o f  t r u s t e e s  o f  a school  d i s t r i c t  may a u t h o r i z e  th e  s u s 
pension o r  e x p u ls io n  o f  any pupi l  from any p u b l i c  school w i th in  th e
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school d i s t r i c t  in accordance with  r u l e s  and hea r in g  procedures  comply
ing with  requ i rem en ts  o f  due process  o f  law.

392.465 Corporal  punishment o f  p u p i l s
2. S u b je c t  t o  th e  l i m i t a t i o n s  c o n ta in ed  in  t h i s  s e c t i o n ,  t h e  board of 
t r u s t e e s  o f  every  school d i s t r i c t  s h a l l  adopt  r u le s  and r e g u l a t i o n s  
a u t h o r i z in g  t e a c h e r s ,  p r i n c i p a l s  and o t h e r  c e r t i f i c a t e d  personnel  to  
a d m in i s t e r  r ea so n a b le  corpora l  punishment o r  o t h e r  punishment t o  p up i l s  
when such a c t i o n  i s  deemed an a p p r o p r i a t e  c o r r e c t i v e  measure.
3. P a ren ts  and guard ians  s h a l l  be n o t i f i e d  b e f o r e ,  or  as soon as p o s s 
i b l e  a f t e r  a f t e r ,  corporal  punishment  i s  ad m in is te red .
4. No co rpo ra l  punishment s h a l l  be a dm in is te red  on o r  about  t h e  head
or f a ce  o f  any p u p i l ,  bu t  t h i s  l i m i t a t i o n  s h a l l  not  p r o h i b i t  any t e a c h e r ,  
p r in c ip a l  o r  o t h e r  c e r t i f i c a t e d  person from defending  h im se l f  i f  a t t a c k 
ed by a pupi 1.

28. New Hampshire Revised S t a t u t e s  Annotated Supplement,  1981 

193:13 Suspension and Dismissal o f  P up i l s
The s u p e r i n t e n d e n t ,  o r  h is  r e p r e s e n t a t i v e  as d e s ig n a te d  in  w r i t i n g  i s  
a u th o r iz e d  t o  suspend p u p i l s  from school f o r  gross  m isconduc t ,  p ro v id 
ing t h a t  where t h e r e  i s  a suspens ion  l a s t i n g  beyond 5 school days ,  th e  
p a r e n t  o r  guard ian  has the  r i g h t  t o  appeal any such suspens ion  t o  th e  
loca l  board.  Any pupil  may be d ism is sed  by the  lo c a l  school  board f o r  
g ross  misconduct .

29. New J e r s e y  S t a t u t e s  Annotated 

18A: 6 - 1 . Corporal Punishment o f  p u p i l s
No person employed o r  engaged in  a school o r  ed u ca t io n a l  i n s t i t u t i o n ,
whether  p u b l i c  or  p r i v a t e ,  s h a l l  i n f l i c t  o r  cause t o  be i n f l i c t e d  
co rpo ra l  punishment upon a pupi l  a t t e n d i n g  such school o r  i n s t i t u t i o n ;  
but  any such person  may, w i th in  t h e  scope of  h is  employment,  use and
apply  such amounts o f  f o r c e  as  i s  r ea so n ab le  and n e c e s sa ry  : (1) t o
q u e s l l  a d i s t u r b a n c e — (2) to  o b t a i n  p o s se s s io n  o f  weapons. . . ( 3 )  f o r  
t h e  purpose o f  s e l f  d e f e n s e . . . ( 4 )  f o r  the  p r o t e c t i o n  o f  persons  or  
p r o p e r ty ;  and such a c t s ,  o r  any o f  them s h a l l  not  be c o n s t ru ed  to  
c o n s t i t u t e  co rpo ra l  punishment w i th in  th e  meaning and in tendment  o f  
t h i s  s e c t i o n .  Every r e s o l u t i o n ,  bylaw, r u l e  o rd in a n c e ,  o r  o t h e r  a c t  
o r  a u t h o r i t y  p e r m i t t i n g  o r  a u t h o r i z i n g  co rpora l  punishment t o  be i n 
f l i c t e d  upon a pupi l  a t t e n d i n g  a school o r  ed u c a t io n a l  i n s t i t u t i o n  
s h a l l  be vo id .

18A:37-2. Causes f o r  suspens ion  o r  ex p u ls io n  o f  p u p i l s  
Any pupi l  who i s  g u i l t y  o f  con t inued  and w i l f u l  d i so b e d ie n c e ,  o r  o f  open 
d e f i a n c e  o f  th e  a u t h o r i t y  of  any t e a c h e r  o r  person having a u t h o r i t y  
o ver  him, o r  o f  the  h a b i tu a l  use o f  p r o f a n i t y  o r  o f  obscene language ,  
o r  who s h a l l  c u t ,  d e fac e ,  o r  o th e rw ise  i n j u r e  any school p r o p e r t y ,  s h a l l  
be l i a b l e  to  punishment and to  suspens ion  or  ex p u ls io n  from schoo l .



18A:37-4 Suspension o f  p u p i l s  by t e a c h e r  o r  p r in c ip a l
The t e a c h e r  in  a school having bu t  one te a c h e r  o r  t h e  p r i n c i p a l  in a l l
o t h e r  ca ses  may suspend any pupil  from school f o r  good c a u s e . . .

31. New Mexico S t a t u t e s  Supplement 1978 

22-2-1 S t a t e  Board; powers.
7T. The s t a t e  board i s  the  governing a u t h o r i t y  and s h a l l  have c o n t r o l ,  
management and d i r e c t i o n  o f  a l l  p u b l i c  s c h o o ls ,  excep t  as o th e rw ise  
provided by law.
B. The s t a t e  board may promulga te ,  p u b l i sh  and en fo rc e  r e g u l a t i o n s  to  
e x e r c i s e  the  a u t h o r i t y  g ran ted  p u r su an t  t o  the  P u b l ic  School Code.

32. McKinney's Conso l ida ted  Laws o f  New York Annotated and Supplement 

3214. School f o r  Del i n q u in t s
3. Suspension o f  a p u p i l ,  a.  The board of  e d u c a t io n ,  board o f  t r u s 
t e e s  o r  s o l e  t r u s t e e ,  t h e  s u p e r i n t e n d e n t  o f  s c h o o l s ,  o r  d i s t r i c t  su p e r 
in t e n d e n t  o f  schools  may suspend th e  fo l lo w in g  p u p i l s  from r e q u i re d  
a t t e n d a n c e  upon i n s t r u c t i o n :  (1) A pupi l  who i s  i n s u b o r d in a t e  o r  d i s o r 
d e r l y ,  o r  whose conduct o th e rw ise  endangers  th e  s a f e t y ,  m o ra l s ,  h e a l th  
o r  w e l f a r e  o f  o t h e r s . . .  (b) The board o f  e d u c a t io n ,  board o f  t r u s t e e s ,  
o r  s o le  t r u s t e e  may adopt  by-laws d e l e g a t i n g  to  t h e  p r in c ip a l  o f  th e  
d i s t r i c t  o r  t h e  p r in c ip a l  o f  the  school where the  pupi l  a t t e n d s ,  th e  
power to  suspend a pupil  f o r  a p e r io d  no t  to  exceed f i v e  school  days.

33. General S t a t u t e s  o f  North C a ro l in a  Supplement 1981

115C-390 School personnel  may use rea so n a b le  f o r c e .
P r i n c i p a l s ,  t e a c h e r s , . . .may use r ea so n ab le  f o r c e  in  t h e  e x e r c i s e  of  
lawful a u t h o r i t y  to  r e s t r a i n  o r  c o r r e c t  p u p i l s  and m ain ta in  o r d e r .  No 
loca l  board o f  edcu a t io n  o r  d i s t r i c t  committee s h a l l  promulgate o r  con
t i n u e  in  e f f e c t  a r u l e ,  r e g u l a t i o n ,  o r  bylaw which p r o h i b i t s  t h e  use 
o f  such f o r c e  as  i s  s p e c i f i e d  in t h i s  s e c t io n .

115C-391. Suspension o r  e x p u ls io n  o f  p u p i l s .
(a)  Local boards  o f  edu ca t io n  s h a l l  adopt p o l i c i e s  governing th e  con
d u c t  o f  s tu d e n t s  and s h a l l  cause  t h e s e  p o l i c i e s  t o  be pu b l i sh ed  . . .  
Local boards s h a l l  a l so  adopt p o l i c i e s ,  not  i n e o n s i s t a n t  w ith  t h e  p ro
v i s i o n s  o f  t h i s  s e c t io n  o r  t h e  C o n s t i t u t i o n s  o f  th e  United S t a t e s  and 
North C a r o l i n a ,  e s t a b l i s h i n g  p rocedures  t o  be fo l lowed by school o f f i c 
i a l s  in suspending o r  e x p e l l i n g  any pupi l  from s c h o o l . . .

34. North Dakota Century Code Supplement 1981 

15-38-15 . Suspension o f  p u p i l s  -  Cause - Not ice .
A t e a c h e r  may suspend any pupil  from school f o r  no t  more than  f i v e  days 
f o r  i n s u b o r d i n a t i o n ,  h a b i tu a l  d i s o b e d ie n c e ,  o r  d i s o r d e r l y  conduct .  In
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each c a s e ,  the  t e a ch e r  s h a l l  give immediate n o t i c e  of  the  suspens ion ,  
and the  reason t h e r e f o r ,  to  the  pa ren t  o r  gus rd ian  o f  the  pupil  and to  
a member o f  the school board.

35. Ohio Revised Code Annotated - a l s o  1980 Supplement 

3313.66 Suspension or  expuls ion
(A) The Super in tendent  o f  schools  . . . o r  th e  p r in c ip a l  o f  a pub l ic  school 
may suspend a pupil  from school f o r  not  more than ten  school days. No 
pupi l  s h a l l  be suspended un less  p r i o r  to  suspens ion  such s u p e r in te n d en t  
o r  p r i n c i p a l : . . .

3319.41. Use o f  fo rce  and i n f l i c t i o n  o f  corpora l  punishment on p up i l s  
A person employed o r  engaged as a t e a c h e r ,  p r in c ip a l  o r  a d m in i s t r a to r  
in a s ch o o l ,  whether  p u b l i c  o r  p r i v a t e ,  may i n f l i c t  or  cause to  be i n 
f l i c t e d ,  reasonable  corpora l  punishment o f  a pupil  a t t e n d in g  such school 
whenever punishment i s  r easonab ly  necessary .

36. Oklahoma S t a t u t e s  Annotated Replacement 1981 

&6-114. Control and d i s c i p l i n e  of  c h i ld
The te a c h e r  of  a c h i ld  a t t e n d in g  a p u b l ic  school s h a l l  have th e  same 
r i g h t  as a pa ren t  or  guard ian  to  con tro l  and d i s c i p l i n e  such c h i ld  
dur ing  th e  time the  c h i ld  i s  in a t tendance  o r  in t r a n s i t  to  o r  from 
school o r  any o th e r  school fu n c t io n  au th o r iz e d  by th e  school d i s t r i c t  
o r  c lassroom p res ided  over  by the  t e a c h e r .

&24-101. Pupils  - Suspension - Appeal
Any pupil  who i s  g u i l t y  o f  immorali ty  or  v i o l a t i o n  o f  the r e g u la t io n s  
o f  a p u b l i c  school may be suspended by the  p r in c ip a l  t e a c h e r  o f  such 
s c h o o l ,  which suspension s h a l l  not extend beyond the  c u r r e n t  school 
semester  and the succeeding s e m e s t e r . . .

&24-102. Pupi ls  -Dangerous weapons - Dangerous subs tances
The s u p e r in te n d e n t  o r  p r in c ip a l  of  any p u b l ic  school in  t h e  S ta t e  of  
Oklahoma, or  any t e a c h e r  o r  s e c u r i t y  p e r so n n e l ,  s h a l l  have the  a u t h o r i t y
to  d e t a in  and a u th o r iz e  the  search  o f  any pupi l  o r  p u p i l s  on any school
p r e m e s i s . . .  f o r  dangerous weapons o r  c o n t r o l l e d  dangerous s u b s t a n c e s . . .

37. Oregon Revised S t a t u t e s

339.250 Duty of  pupi l  to  comply with r u l e s ;  d i s c i p l i n e ;  a l t e r n a t e  prog
rams. (2) Unless o the rw ise  s p e c i f i e d  by a d i s t r i c t  school board ,  a 
t e a c h e r  may use r easonab le  phys ica l  fo rce  upon a s tu d e n t  when and to  
the e x t e n t  the  t e ac h e r  b e l i e v e s  i t  necessary  to  m ain ta in  o rd e r  in the  
school o r  classroom o r  a t  a school a c t i v i t y  o r  e v e n t . . .  (3) The d i s t r i c t  
school board may a u th o r iz e  th e  d i s c i p l i n e ,  suspens ion  or  expuls ion  of  
any r e f r a c t o r y  p up i l .
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38. Pennsylvania  S t a t u t e s  Annotated Replacement 1980

&13-1317- A u th o r i t y  o f  t e a c h e r s ,  v i c e  p r i n c i p a l s  and p r i n c i p a l s  over  
p u p i l s . Every t e a c h e r ,  v ice  p r in c ip a l  and p r i n c i p a l  in th e  p u b l i c  
schoo ls  s h a l l  have th e  r i g h t  to  e x e r c i s e  t h e  same a u t h o r i t y  as t o  con
d uc t  and behav io r  over  th e  p u p i l s  a t t e n d i n g  th e  s c h o o l ,  du r ing  th e  time 
th ey  a re  in  a t t e n d a n c e ,  in c lu d in g  th e  time r e q u i r e d  in going t o  and from 
t h e i r  himes, as th e  p a r e n t s ,  guard ians  o r  persons  in p a re n ta l  r e l a t i o n  
t o  such p u p i l s  may e x e r c i s e  over  them.

&13-1318. Suspension and expu ls ion  o f  p u p i l s
Every p r in c ip a l  o r  t e a c h e r  in  charge o f  a p u b l i c  school may t e m p o ra r i ly  
suspend any pupi l  on account  o f  d isobed ience  o r  m isconduct ,  and any 
p r in c ip a l  o r  t e a c h e r  suspending any pupi l  s h a l l  promptly n o t i f y  th e  
d i s t r i c t  s u p e r in t e n d e n t  . . .

39. General Laws o f  Rhode I s lan d  -  Cumulative Supplement

40. Code o f  Laws o f  South Carol ina

&59— 63--220.  Suspension o f  p u p i l s  by a d m i n i s t r a t o r s  
Any d i s t r i c t  board may c o n fe r  upon any a d m i n i s t r a t o r  the  a u t h o r i t y  to  
suspend a pupi l  from a t e a c h e r ' s  c l a s s  o r  from th e  school not  in  excess  
o f  t e n  days f o r  one o f f e n s e .

&59--63--260. Corporal Punishment
The governing body o f  each school d i s t r i c t  may prov ide  corpora l  p un ish 
ment f o r  any pupil  t h a t  i t  deems j u s t  and p ro p e r .

41. South Dakota Compiled Laws Annotated

13-32-2 .  Physica l  punishment a u th o r iz e d  when rea so n a b le  and n e c e s s a r y . . .  
S u p e r in t e n d e n t s ,  p r i n c i p a l s ,  s u p e rv i s o r s  and t e a c h e r s ,  s h a l l  have a u t h o r 
i t y ,  to  a d m in i s t e r  such phys ica l  punishment  on an in su b o rd in a te  o r  d i s 
o b ed ien t  s tu d e n t  t h a t  i s  r ea so n ab le  and n e c e s sa ry  f o r  s u p e rv i s o ry  con
t r o l  over  t h e  s tu d e n t .  Like a u t h o r i t y  over  s tu d e n t s  i s  given any person 
d e leg a ted  to  s u p e rv i s e  c h i ld r e n  who have been a u th o r iz e d  to  a t t e n d  a 
school f u n c t io n  away from t h e i r  school premesis  and to  school bus d r i v e r s  
w hi le  s tu d e n t s  a r e  r i d i n g ,  boarding o r  l e a v in g  th e  buses .

13-32-4 .  School board t o  a s s i s t  in d i s c i p l i n e - S u s p e n s i o n  and exp u ls io n  
o f  p u p i l s  -  H ear ings .  The school board o f  every  school  d i s t r i c t  s h a l l  
a s s i s t  and c o o p e ra te  w i th  th e  t e a c h e r  in  th e  government and d i s c i p l i n e  
o f  the  s ch o o ls .  The board may suspend o r  expel from school any p u p i l s  
i n s u b o r d in a t e  o r  h a b i t u a l l y  d i s o b e d i e n t ,  and th e  person in  charge may 
t e m p o ra r i l y  suspend any such p u p i l s . . .



42. Tennessee Code Annotated

49-1309. Suspension o f  p u p i l s  by p r i n c i p a l s
- (a) Any p r in c ip a l  o r  p r i n c i p a l - t e a c h e r  of  any p u b l ic  school in t h i s  
s t a t e  i s  a u th o r iz e d  to  suspend a pupil  from a t tendance  a t  such school 
. . .  f o r  good and s u f f i c i e n t  r e a s o n s . . .

43. Texas Code Annotated - Education 

&21.301. Suspension o f  I n c o r r i g i b l e  Pupil
(a) The board o f  t r u s t e e s  o f  any school d i s t r i c t  may suspend from the 
p r i v i l i g e s  o f  the  schools  any pupil  found g u i l t y  o f  i n c o r r i g i b l e  con
d u c t ,  but  such ssupension  s h a l l  not  extend beyond the  c u r r e n t  term of  
t h e  schoo l ,  (b) A te a c h e r  may remove a pupil  from c l a s s  in o rd e r  to  
m ain ta in  e f f e c t i v e  d i s c i p l i n e  in the  c la s s r o o m . . .

44. Utah Code Annotated

45. Vermont S t a t u t e s  Annotated 

&1161 Punishment
A t e a c h e r  or  a p r in c ip a l  o f  a school o r  a s u p e r in te n d e n t  o r  a school 
d i r e c t o r  on r e q u e s t  o f  an in  the  p resence  of  the  t e a c h e r ,  may r e s o r t  
to  any r easonab le  form o f  punishment,  in c lud ing  co rpo ra l  punishment,  
and to  any reaso n ab le  d eg ree ,  f o r  th e  purpose o f  s ec u r in g  obedience 
on the  p a r t  o f  any c h i ld  e n r o l l e d  in such sch o o l ,  o r  f o r  h i s  c o r r e c 
t i o n ,  o r  f o r  th e  purpose o f  secu r ing  or  m a in ta in ing  o rd e r  in and contro l  
o f  such s c h o o l .

&1162. Suspension or  d i sm is sa l  o f  p u p i l s
A s u p e r in t e n d e n t  o r  p r in c ip a l  may, pursuan t  to  r e g u l a t i o n s  adopted 
by the  governing board,  s u s p e n d . . . f o r  misconduct when th e  misconduct 
makes th e  cont inued  presence o f  the  pupil  harmful to  th e  w e l fa re  of  
th e  s c h o o l . . .

46. Code o f  V i rg in ia

6 2 2 .1-277. Suspension o r  expu ls ions  o f  p u p i l s ;  g e n e r a l l y .
-A. Pupi ls  may be suspended o r  e x p e l led  from a t ten d an ce  a t  school f o r  
s u f f i c i e n t  c a u s e . . .

622 .1-278. Same; School board r e g u l a t i o n s
School boards s h a l l  adopt r e g u l a t i o n s  governing suspens ion  and expuls ion 
o f  p u p i l s .  Such r e g u la t io n s  which s h a l l  be c o n s i s t a n t  w ith  th e  w e l fa re  
and e f f i c i e n c y  o f  the  s c h o o l s . . .The procedures  s e t  f o r t h  in  &22.1-277 
s h a l l  be the  minimum procedures  t h a t  th e  school board may p r e s c r i b e .
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&22.1-280. Reasonable co rpora l  punishment o f  p u p i l s  p e rm i t t e d .
In the  maintenance o f  o r d e r  and d i s c i p l i n e  and in  th e  e x e r c i s e  of  a 
sound d i s c r e t i o n ,  a p r i n c i p a l  o r  t e a c h e r  in a p u b l i c  school o r  in  a 
school main ta ined  by the  S t a t e  may a d m in i s t e r  r ea so n ab le  corpora l  
punishment on a pupi l  under h is  a u t h o r i t y ,  provided he a c t s  in good 
f a i t h  and such punishment i s  not  e x c e s s iv e .

47. Revised Code o f  Washington

28A.58.200 Pup i l s  t o  comply with r u l e s  and r e g u l a t i o n s .
All p u p i l s  who a t t e n d  th e  common schools  s h a l l  comply with th e  r u l e s  
and r e g u l a t i o n s  e s t a b l i s h e d  in  pursuance o f  the  law f o r  th e  government 
o f  s c h o o l s . . .and s h a l l  submit  t o  th e  a u t h o r i t y  o f  th e  t e a c h e r s  o f  such 
s c h o o l s ,  s u b j e c t  t o  such d i s c i p l i n a r y  o r  o t h e r  a c t i o n  as th e  loca l  
school o f f i c i a l s  s h a l l  de te rm ine .

28A.58.201 P r in c ip a l  t o  a s s u r e  a p p r o p r i a t e  s tu d e n t  d i s c i p l i n e . . .  
Within each school th e  school p r in c ip a l  s h a l l  de te rm ine  t h a t  a p p r o p r i 
a t e  s tu d e n t  d i s c i p l i n e  is  e s t a b l i s h e d  and en fo rced .

48. West V i rg in ia  Code, Cumulative Annual Pocket  P a r t  1977.

&18A-5-1 A u th o r i ty  o f  t e a c h e r s  and o t h e r  school  p e r s o n n e l ; . . .Suspension  
o r  expu ls ion  o f  d i s o r d e r l y  p u p i l s .
The t e a c h e r  s h a l l  s tan d  in  p la ce  o f  th e  p a r e n t  o r  guard ian  in  e x e r c i s i n g  
a u t h o r i t y  over  th e  s c h o o l ,  and s h a l l  have co n t ro l  o f  a l l  p u p i l s  e n r o l l e d  
in  th e  school . . . T h e  t e a c h e r  s h a l l  have a u t h o r i t y  t o  suspend any pupil  
g u i l t y  o f  d i s o r d e r l y ,  r e f r a c t o r y ,  id e c e n t  o r  immoral c o n d u c t . . .

49. Wisconsin S t a t u t e s  Annota ted ,  Cumulative Annual Pocket P a r t  1981 

120.13 School board powers
(1) School government r u l e s ;  s u sp en s io n ;  e x p u l s i o n . . . . (b) The school 
d i s t r i c t  a d m i n i s t r a t o r  o r  any p r in c ip a l  o r  t e a c h e r  d e s ig n a te d  by th e  
school  d i s t r i c t  a d m i n i s t r a t o r  a l s o  may make r u l e s ,  w ith  the  consen t  
o f  the  school board ,  and may suspend a pupi l  f o r  no t  more than  3 
school d a y s . . .

50. Wyoming S t a t u t e s  -  a l s o  1977 Cumulative Supplement

&21-4-305 Suspension o r  e x p u l s io n ;  a u t h o r i t y ;  p rocedure  
(a)  The board o f  t r u s t e e s  o f  any school d i s t r i c t  may d e l e g a t e  a u t h o r i t y  
to  d i s c i p l i n a r i a n s  chosen from the  a d m i n i s t r a t i v e  and su p e rv i s o ry  s t a f f  
to  suspend any s tu d e n t  from school  f o r  a p e r io d  no t  to  exceed (10) 
school d a y s . . .

&21-4-308. Punishment and d i s c i p l i n a r y  m e a s u re . . .
(a)  Each board of  t r u s t e e s  in  each school d i s t r i c t  w i th in  th e  s t a t e  may
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adopt r u l e s  f o r  reasonab le  forms o f  punishment and d i s c i p l i n a r y  measures.  
S u b jec t  t o  such r u l e s ,  t e a c h e r s ,  p r i n c i p a l s ,  and su p e r in te n d e n t s  in  such 
d i s t r i c t  may impose reasonab le  forms o f  ounishment and d i s c i p l i n a r y  
measures f o r  i n s u b o r d in a t io n ,  d iso b ed ie n c e ,  and o th e r  misconduct .
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This s tudy  e s t a b l i s h e d  the  e x t e n t  to  which th e  s t a t e  

s t a t u t e s  of  a l l  50 s t a t e s  provided f o r  a lega l  d e s c r i p t i o n  o f  

th e  c o n s t i t u t i o n a l  r i g h t s  o f  s tu d en ts  and the  d i s c i p l i n a r y  p ro

cess .

The s tudy was d e s c r i p t i v e  in n a tu re  and provided f o r  a 

s y s tem a t i c  a n a ly s i s  o f  s t a t u t o r y  enactment in  t h e  a rea  of  s tu d e n t  

r i g h t s  and the  d i s c i p l i n a r y  p rocess .

From an a n a l y s i s  of  t h e  loca l  Clark County School Dis

t r i c t  Rules and Regula t ions  on s tu d e n t  r i g h t s  and th e  d i s c i p l i 

nary p ro c e s s ,  the  s tudy p rog ressed  to  an a n a l y s i s  o f  t h e  s t a t u t e s  

of  a l l  50 s t a t e s  to  determine i f  s t a t u t o r y  language con ta ined  in  

the  codes conformed to  t h e  d ec i s io n s  of  th e  United S t a t e s  Supreme 

Court in  the  t h r e e  landmark cases  under c o n s id e ra t i o n  in  t h i s  

s tudy .

The th re e  landmark cases  d e a l t  w i th  th e  r i g h t s  o f  s t u 

den ts  and th e  d i s c i p l i n a r y  p ro cess .  They were the  1969 case  of  

T inker  v. Des Moines, the  1975 case  o f  Goss v. Lopez, and the  

1977 case  o f  Ingraham v. Wright.



Tinker  d e a l t  w i th  the  F i r s t  Amendment r i g h t s  o f  s tu d e n t s  

to  freedom o f  speech and e x p ress io n  w h i le  a t  school whi le  Goss 

d e a l t  w i th  th e  F our teen th  Amendment r i g h t s  o f  s tu d e n ts  t o  due 

process  in  school suspens ion  ca s e s .  Ingraham d e a l t  w ith  both 

th e  Eighth Amendment's p r o h i b i t i o n  a g a i n s t  c ru e l  and unusual 

punishment as wel l  as  th e  F our teen th  Amendment's requ irem ent  of  

due p rocess  as ap p l i e d  to  t h e  use o f  co rpo ra l  punishment in  th e  

pu b l ic  s ch o o ls .

I t  was found t h a t  th e  s t a t u t e s  o f  a l l  50 s t a t e s  v a r i e d  

g r e a t l y  and t h a t  t h e r e  was l i t t l e  u n i fo rm i ty .  I t  was a l so  found 

t h a t  t h e r e  was am bigui ty  in  s t a t u t o r y  language and t h a t  many 

s t a t e s  f a i l e d  t o  c l a r i f y  who was to  assume r e s p o n s i b i l i t y  f o r  

d ea l in g  with t h e  i s s u e s  o f  s t u d e n t  r i g h t s  as i t  p e r t a in e d  to  

th e  d i s c i p l i n a r y  p rocess .

I t  was conc luded ,  however, t h a t  where s t a t e s  have amended 

or  revamped t h e i r  codes subsequent  to  th e  d e c i s io n s  o f  th e  Supreme 

Court in  th e  t h r e e  landmark c a s e s ,  n o t i c e  was taken  o f  th o se  de

c i s i o n s  by th e  s t a t e  l e g i s l a t u r e s .

F i n a l l y ,  p ro p o sa l s  were made f o r  t h e  i n c l u s i o n  o f  p r o t o 

type  b i l l s  i n t o  th e  s t a t u t e s  o f  a l l  50 s t a t e s  des igned to  a s s i s t  

school o f f i c i a l s  to  implement the  law.
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