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ABSTRACT

Selective incapacitation has been defined as an objective
process whereby violent and/or chronic offenders are
isolated and given longer prison terms. The purpose of this
process is to keep these offenders out of society for longer
periods of time resulting in a safer society. Couched
within this utilitarian perspective is the assumption that
the social sciences have developed a reputable formula from
which future criminal behavior can be accurately predicted.
This research, a case study of a Nevada presentence
investigation unit, found that all convicted offenders are
dealt with using the same criteria applied to violent and/or
chronic offenders. This study employed a triangulated
research strategy (participant observation, interview,
document analysis, and quasi-experiment methods) which
reveals that the subjective nature of social actors appears
to supersede the scientifically-objective sentence
recommendation guidelines. Interviews were conducted with
17 presentence investigators, which included their
participation in a quasi-experiment using a scenario set
with two hypothetical criminal cases. Data indicate that,
inadvertently, institutional racism, sexism, classism, etc.,
play an active role, as proxy indicators, in the sentence

recommendation process.
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CHAPTER 1
INTRODUCTION

An integral part of our society is the fundamental idea
that criminal acts must be defined as public matters, and
criminal justice agencies have been empowered to administer
"justice" in those incidents where a violation against one
person is viewed as a violation against all citizens.
Criminal justice agencies act under the auspice of criminal
law, which, in theory, allows ordinary citizens to survive
in an imperfect world. Criminal law provides the means
whereby individuals are given the opportunity of
representation, through the courts, of society when
criminals violate the basic rules of society. Sanctions for
convicted offenders are also provided through criminal law.

In the case of Nevada, as in many other jurisdictions, the
presentence investigation unit of the Nevada Department of
Parole and Probation (NDPP) has been given legislative
authority to conduct presentence investigation reports which
are submitted to the courts for felony and gross misdemeanor
convictions. Their authorization, as well as their assigned
responsibilities, are outlined in the Nevada Revised
Statutes.

Determining appropriate sentences for convicted offenders
is a courtroom assignment that many judges find as their

least favorite. Attempts to change sentencing laws and



practices have been characteristic of our society for some
time (Shane-DuBow, Brown, and Olsen 1985). Blumstein et al.
(1983:1) reveal that,

The decade of the 1970s was characterized by a variety of

efforts to modify sentencing practices, to establish more

than detailed criteria for sentencing, and to establish

new sentencing institutions and procedures.
In spite of the extensive research which has centered on the
sentencing of convicted offenders, our knowledge about the
processes and outcomes of sentencing remains limited. 1In
fact, as Gibson (1979:83) points out, "research on criminal
court decision making is currently characterized by a
significant degree of balkanization." Although much
research has focused attention on the selection of
particular variables, based on their "criminality
prediction" capabilities, the results are far from
conclusive.

Issues that currently surround the dispositions of
convicted offenders are not new. Many of these issues have
been focal points of public debate for decades (Blumstein et
al. 1983). The most prevalent concerns are integrated into
the following questions: (1) What should we do with
convicted offenders? (2) What criteria should be used to
determine the appropriate sentences for offenders who commit
particular crimes? (3) What, if any, sentencing alternatives
should be made available for use by sentencing judges? (4)
Are we capable of accurately predicting human behavior to

the extent that it is possible to identify and predict
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future criminal propensities of known offenders? and (5) Is
the current process of sentencing convicted offenders
meeting the specified goals established by policy makers?
Whereas my research centers on the objective/subjective
nature of decision-making in the presentence investigation
process of Nevada, the aforementioned issues are germane to
this study.

Partridge and Eldridge (1974) found that judges tend to
impose disparate sentences even when they are confronted
with identical cases. When a large number of jurists were
given the task of determining sentences for identical
hypothetical cases, the results rarely coincided between
those jurists. Differing perceptions of the purpose of
criminal law was one of the principle attributes used to
explain this disparity. This is understandable,
particularly when one considers that the characteristics of
retribution, deterrence, incapacitation, and rehabilitation
are obviously not compatible (Talarico 1979). Whereas one
judge may subscribe to the retributionist orientation of
punishment, thereby focusing on the severity of the offense,
another judge may focus on the possibility of recidivisnm,
which is a preoccupation of the incapacitation model.

There has been little research into the connection between
the preferences of judges and the sentences they impose.
Conflict theory has directed much of the research that

centers on discretionary sentencing practices of judges, as



well as the effects of extralegal factors associated with
sentencing. Socioeconomic characteristics and sentencing
practices have also been targeted by researchers (Johnson
1957; Wolfgang et al. 1962; Green 1964; Nagel 1969). Sellin
(1928), a pioneer in sentencing disparity studies, examined
the relationship between race and sentencing, and found
extensive disparity. An underlying assumption germane to
many of these studies was that judges, as well as all
political actors, seek to reinforce the existing social
order rather than administer justice. Most of the research
conducted in this area has concluded that within the
sentencing process legal variables are often treated as
irrelevant factors to decision-makers, while extralegal
factors are dominating influences in determining criminal
sanctions. In a study conducted by Horgarth (1971) it was
noted that while sentencing disparity is common among
judges, there is evidence that judges are often consistent
in their own sentencing decisions. The primary issues
associated with sentencing disparity have yet to be
addressed. First, do judges sentence convicted offenders on
a basis independent of their work experience? or second, are
their decisions shaped by their office? Although this study
does not examine sentencing decisions made by judges, it
does focus on an integral part of the sentencing process in
Nevada--sentence recommendations submitted by presentence

investigators of the NDPP. Similar questions to those that
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were raised about decisions made by judges are reflected in
this study. Do presentence investigators base their
decisions on their work experience? or are those decisions
based on outside influences?

A key administrator at the NDPP informed me that Nevada's
judges concurred with between 85 and 90 percent of the
sentence recommendations submitted by that agency's
presentence investigation unit, a claim that is astounding
when one takes into account that the NDPP is an agency
within the criminal justice apparatus--the same institution
that prides itself for its pragmatic and/or atheoretical
approaches to "solving" the problem of crime. Moreover,
depending on the validity of this claim, the key to
understanding sentencing processes in Nevada may be located
in the presentence investigation unit that boasts such a
towering degree of success. Methodologically, this approach
to understanding sentencing processes may be superior to
canvassing judges who are typically more difficult to access
for social research.

Central to this study is the issue of objectivity versus
subjectivity in the sentence recommendation process. In
other words, are presentence investigation reports based
mostly on objective or subjective criteria? Objectivity is
perceived by administrators, and many presentence
investigators, as the art of detaching one's self during

their evaluation of criteria used in determining sentence
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recommendations. Moreover, their insistence that objective
decision-making is employed in the sentence recommendation
process seems to be enhanced through their use of structured
forms with quantified indicators of selected variables (e.q,
education, employment history, attitude toward offense,
etc). Most administrators and presentence investigators
attempt to legitimate their actions through numbers.
Conversely, there appears to be concerted effort, on the
part of administrators and presentence investigators, to
deny professional affiliation with the notion that the
nature of an object, as it is known in the mind, is distinct
from the thing itself. As Quinney (1970:4-5) points out,

Our observations...are based on our own mental

constructions, not on essences beyond our experiences...

Thus, our concern is not with any correspondence between

‘objective reality' and observation, but between

observation and the utility of such observations in

understanding our own subjective, multiple social worlds.
Extending this debate, what are the predominate influences
which may impinge on the decision-making process of sentence
recommendations? Within this context, a methodological
question is also prompted: how can those external influences
be identified in the everyday processes associated with
recommending sentences for convicted offenders? Finally,
and perhaps most important, if external influences do affect
the sentence recommendation process, what are their
consequences?

Chapter two presents the triangulated strategy used during

this research to answer the questions raised above.



Different types of research methods safeguard against some
of the common pitfalls of social research, particularly in
the case of qualitative studies. Validity is a central
issue in conducting obtrusive research. Validity refers to
whether one is adequately measuring that which is intended
to be measured since during interview sessions, or field
observations, there is always the risk of data contamination
on the part of both the researcher and the participant
(McCall 1969; Denzin 1970; Douglas 1976). This chapter
reveals the problems encountered, and the attempts to
resolve those problems, throughout this study. The topic of
research bias, demonstrated in the work of MccCall (1969), is
addressed in this chapter and six items associated with
research bias are considered as points of reference for this
study.

Following the advice of Lindesmith (1947), in his study of
opiate addiction, a basic assumption of my research was the
importance of searching for propositions that applied to as
many aspects of the issue of objectivity versus subjectivity
as possible. This assumption led me to the inclusion of the
third chapter which considers many theoretical orientations
in pursuit of propositions which may, or may not, have
influence over the decisions made by presentence
investigators. The general scope of this chapter is to
compare statements made by presentence investigators with

selected criminological theories, and/or their propositions,



to determine if these theories/propositions served as
influences in the decision-making process. I surmise that,
in most cases, these theories/propositions are simply
reflections of ideas already developed through the life
experiences of these investigators. Many of the ideas
expressed by the investigators "fit" very well with many of
the theories/propositions selected for this study. However,
if these theories are employed at all, they are probably
used unconsciously by presentence investigators only because
they happen to coincide with the investigators general
conservative standpoint of the world around them. 1In some
cases, participants reference to theoretical orientations
may be used to legitimate decisions that would otherwise be
suspect.

One of the principal goals of presentence investigation
reports is to provide the court with a criminal-social
history synopsis for criminal offenders. The purpose of
this report is to advise sentencing judges in their effort
to initiate appropriate sentences for convicted offenders
that will be equitable for the state, the victim(s), and the
offender(s). Although retribution plays a key role in
determining the appropriate sentence, there is also a long-
standing concern about the future propensity to crime of the
convicted offender. Chapter Four focuses on the issue of
predicting future criminal propensity by examining the work

of the proponents of the selective incapacitation model
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(e.g., Greenwood 1982; Chaiken and Chaiken 1982; and Wilson
1985). While the selective incapacitation model assumes
that, through the use of selected variables, future
criminality can be predicted, other research contends that
this predictive power is questionable. Whereas proponents
of selective incapacitation often point to the economic
advantage of implementing policies patterned after their
model, some researchers question whether or not any economic
advantage would be realized. Ethical issues associated with
selective incapacitation are also discussed in this chapter.

Chapter Five reflects the core of this research by

examining the actual instruments employed by the NDPP in
their sentence recommendation process. Each item contained
in the NDPP's "Probation Success Probability" form is a
target of criticism and/or support regarding its possible
relevance to the convicted offender's future involvement in
crime. Throughout this chapter it is noted where variables,
characteristic of the selective incapacitation model, have
been adopted by the NDPP. Obvious proxy indicators (i.e.,
sex, race, socioeconomic status, etc.), covertly couched in
various items contained in this instrument, are illuminated.
Moreover, the question of objectivity through quantification
is questioned extensively throughout this chapter. This
chapter lays the groundwork necessary to fully appreciate
the findings of the quasi-experiment presented in Chapter

Six.
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Chapter Six provides striking evidence that presentence
investigation reports are probably more subjective than
objective reflections of the sentencing process. This
chapter deals with the results of a quasi-experimental
method which was employed during this study. Beginning with
an overview of the hypothetical cases used in this study,
including the researcher's motives while creating the
hypothetical cases, it is demonstrated that particular items
are more likely to be addressed subjectively than
objectively by presentence investigators.

The final chapter of this work connects all of the
previous chapters into a comprehensive critique of the
sentence recommendation process of the NDPP presentence
investigation unit. The conflict theoretical foundation
which guided much of analysis of data generated during this
research, proved to be crucial in the critique of sentence
recommendation policies and practices at the NDPP. Richard
Quinney's "Social Reality of Crime" orientation is discussed
and the relevance of this orientation to this study is
established. This chapter also provides some suggestions
for future research as well as policy options for decision-
makers who are involved in the sentencing processes of the

state of Nevada.



CHAPTER 2
RESEARCH METHODS

Several years ago I had the opportunity to work with a
supervision unit of the Nevada Department of Parole and
Probation (NDPP) as an intern. During that period I found
myself confronted with situations that were similar to
previous experiences I had encountered while working for a
U.S. Army CID (Criminal Investigation Division) unit in

narcotics.l

My supervisor shared knowledge of my past CID
experiences with many of his colleagues, which made it
possible for me to be readily accepted into the supervision
unit as "one of the guys." One year following that
internship, I completed another at the Nevada Department of
prisons where my duties included "counseling" inmates,
working on a procedural manual, and writing parole board
reports for parole applicants. Many of the reports were for
inmates whom I had never met. After completing my
undergraduate degree, I accepted a position at a federal
"halfway house" as a senior case manager. That position
required me to become involved with practitioners who worked
for the U.S. Parole and Probation Department, and others who
were employed by the Federal Bureau of Prisons. The purpose
of introducing this information is not to present myself as

an "expert" in the day-to-day operations of the NDPP, or

other institutions previously mentioned, but to suggest that
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these experiences have assisted me in understanding many of
the functions associated with those institutions. Moreover,
those experiences sensitized me to the dilemmas faced by
criminal justice practitioners, as well as helped me to
understand some of the needs of convicted offenders. Hence,
these experiences have provided me with a "quasi-insider's"
perception of the institution of parole and probation.

Since this study focused on the objective/subjective
nature of decision-makers in the presentence investigation
report process, it was also necessary that I consider my own
subjective nature in conducting this study as well as
analyzing the collected data. In order that I might guard
against possible biases that developed as a result of my
experiences within the criminal justice system, I thought it
necessary to select a triangulated strategy for conducting
research at the NDPP. Based on my "quasi-insider" status
and understanding of the language and general philosophy of
the NDPP, it could be argued that participant observation is
an integral part of that triangulated strategy. During the
months spent conducting interviews at that agency, I was
able to make some observation of the daily routines and
discussions that transpired between presentence
investigators both inside and outside of their private
offices.

Interviews conducted with participating investigators,

were also a data-gathering method employed by this study,
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following a loosely constructed interview schedule which was
designed to allow participants the opportunity to "take the
interview where their interests laid" (See Appendix One).
This approach proved to be very successful since it allowed
me the opportunity to compare the interests and concerns of
participants without leading them in specific directions.

It became apparent, early in this study, that most
participants shared similar interests and concerns, and many
harbored the same perspectives regarding sentencing policies
and convicted offenders. The interview schedule contained
closed-ended questions at the beginning which were designed
to evaluate participants attitudes about particular social
issues (e.g., crime, homelessness, welfare, etc.) Although
some of the responses to these items proved useful, the
principal purpose of including these questions fulfilled
participants expectations of "what interviews are supposed
to be." 1In other words, these questions legitimated the
interview process in the eyes of the participants.

The third facet of this triangulated approach includes
document analysis. This part of the study was restricted to
the analysis of those sections of the Nevada Revised
Statutes which pertained to presentence investigation
reporting. Analysis of the primary instruments used by the
NDPP presentence investigation unit was also included in
this study (See Appendix Two). The results of analyzing

these instruments are the primary focus of chapter five, but
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for now it is important to point out that the NDPP
presentence investigation unit is bound by legislative and
executive mandates to specific duties and responsibilities.

Finally, a quasi-experimental method was used, in part, to
establish the extent of external influence in the decision-
making processes. Many of the expressed ideas presented
throughout this work were extracted from statements made by
participants as they completed the experiment. The quasi
experiment consisted of two hypothetical criminal cases
which constituted a scenario set (See Appendix Three). Each
participant was required to review the information provided
for both cases and, implementing normal presentence
investigation report procedures, a sentence recommendation
was made for each hypothetical criminal case. One key
administrator reviewed the hypothetical cases and indicated
that, "These cases are very typical of the ones that our
officers are normally confronted with everyday."2 The
results of this quasi experiment are discussed in Chapter

Six.

THE RESEARCH PROCESS
Administrative approval for conducting this study was no
easy chore. A number of changes were required before data
collection could proceed. Certain political issues created
a barricade for the entire study. 1Initially, the project
was approved by the Division Manager of the presentence

investigation unit at the NDPP located in Las Vegas, Nevada.
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Several days later, in the middle of data collection
preparations, I received a notice that the project was no
longer sanctioned by the NDPP. It seemed that the District
Administrator had not been consulted about the study, and as
a result felt compelled not to permit the study to proceed
as scheduled. This was obviously connected to an
interdepartmental policy of using the "chain of command"
inappropriately. Nevertheless, the rationale given for
curtailing the project stemmed from the contents of several
items contained in my interview schedule, notably, items
dealing with the topics of abortion, capital punishment, and
job discrimination which were viewed as inappropriate.3? The
administrators felt that these topics were too "intrusive"
for their employees. Through extensive negotiations it was
agreed that the items pertaining to abortion and job
discrimination would be omitted from the interview schedule.
However, as the interviews proceeded, without my raising the
censored issues myself, participants introduced and
addressed these issues themselves.

Interestingly, administrators had no objection to the use
of a scenario set which was designed to determine the extent
of subjectivity in the sentence recommendation process. The
only significant comment about this scenario set came form
one administrator who stated, "It was a waste of time to use
this method [scenario set] because all of the officers have

to follow strict sentencing guidelines," and predicted that,
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"all of the recommendations will be the same."? This
statement was later corrected by the same administrator who
conceded that, "There may be a slight difference in scores,
but the outcomes will all be the same." In retrospect, I
have the feeling that this administrator actually believed
their sentence recommendation process was truly an objective
process.

Following final approval to proceed with this study, one
administrator informed me that a memo would be distributed
throughout the presentence investigation unit indicating
that the research was sanctioned by the NDPP and that all
officers would be required to participate. I raised
objection to this memo, stating that it was my intention
that participation in this study would be voluntary and that
I did not want presentence investigators ordered to
participate. I told the administrator that previous
experiences demonstrated that forced participation was
potentially disastrous.® I also asked that the
investigators not be "prepped" regarding the scenario set.
One administrator viewed this latter request as offensive,
but I told the administrator that there was no malice behind
my request, and that "I just wanted to be certain that data
from this method was not contaminated."

The setting for this study was the offices of the
presentence investigation unit of the NDPP in Las Vegas,

Nevada. There are approximately 30 officers working in the
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presentence investigation unit, and 17 of those voluntarily
participated in this study. The interviews were conducted
in the private offices of participating investigators. Each
office was unique, since presentence investigators were
allowed to furnish their offices according to their own
tastes (e.g., picture, photographs, and other personalized
paraphernalia). Although this is not a study about the
meanings of symbols, several interviews and scenario sets
later, I found myself accurately "guessing"™ (10 out of 12
relatively successful "guesses") what type of sentences my
hypothetical criminals would receive by observing office
decorum of the interview settings.

Participants were selected on the basis of time
compatibility and the willingness of individual
investigators to participate. Scientific sampling methods
were not employed, largely because it was impractical for
such a small population, but also because it was not my
intention to make generalized statements concerning the
findings of this study.® Each interview began with the
formality of exchanging forms which confirmed investigators'
understanding that their participation was voluntary, and my
assurance that confidentiality would be strictly adhered to,
and that responses would not be connected to participant
identifiers. The length of the interviews ranged from two
and one-half hours to over five hours. Some of the

interviews were carried over to the next day because of
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official obligations of the participants (e.g., mandatory
court appearances, training sessions, etc.) Completing the
scenario set was an integral part of the interview process.

Questions about the background of the participant (e.gq.,
education level, length of employment at NDPP, previous
employment experiences, marital experiences, etc.) were used
at the beginning of each interview. The interview then
moved to areas such as social issues such as crime, poverty,
welfare, women's movement, etc. Attitudes toward these
issues were being sought. Topics which focused on types of
offense which participants found most appalling, differences
in criminal behavior between males and females, problems
within the criminal justice system (e.g., law enforcement,
prosecution, and courtroom function, etc.) were also
explored. It was generally during this phase of the
interview that I allowed participants the freedom to talk
about things that they felt were important to understanding
the sentence recommendation process. Frequently,
participants views about the policies of the NDPP would
surface, and the participants would often vent their
frustrations about the rigors of their jobs (e.g., large
case loads, insensitivity of supervisors and administrators,
favoritism in promotions, etc.). In most cases the
participants would then begin to express their views about
criminal offenders (e.g., why do offenders commit crimes?

what should be done with convicted offenders? the perils of
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failing drug laws, how to identify offenders who are likely
to commit future offenses, etc.). Some participants shared
their personal feelings about previous cases they had
encountered, and others enjoyed revealing "war stories"
about some of the "assholes," "pukes," "fuckheads," etc.
whom they had "busted," "revoked," and "beat the shit out
of" over their years in the "trenches." Although the
validity of these stories is clearly questionable, this
information was particularly revealing and interesting to a
researcher who was studying the objective/subjective nature

of decision-making in the sentence recommendation process.

HYPOTHETICAL CRIMINALS AND DOCUMENT ANALYSIS

A crucial part of this study hinged on the successful
application of the quasi-experimental method, which was
constructed from past research experience, and analysis of
pertinent documents related to the presentence investigation
process. Hypothetical criminal cases were created on the
basis of my past experience of working with offender
records, and took into account the requisites set forth in
the Nevada Revised Statutes which regulate the sentence
recommendation process, and the instruments used by the NDPP
to "calculate" appropriate sentence recommendations.

First, after a careful analysis of the "Probation Success
Probability" form used by the NDPP, the main instrument used
to calculate sentence recommendations that are forwarded to

the court, I determined that most items could be measured
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for each hypothetical case. Second, I considered the
mandates set forth in the Nevada Revised Statutes which
provide the foundation for recommending sentences by the
NDPP. It became obvious that the NDPP had met the statutory
requirements, and had constructed an elaborate process for
evaluating necessary criteria, much of which had obviously
been influenced by the selective incapacitation model of
Peter Greenwood (1982).

Each of the two hypothetical cases contained in the
scenario set had necessary demographic characteristics
(e.g., age, education, race, sex, etc.) and the required
social (e.g., employment history, occupation, marital
status, etc.) and criminal (e.g., prior arrests,
convictions, incarcerations, etc.) history information.

Also included were the "offender's" statement of the
circumstances surrounding the instant offense (the offense
which resulted in the current conviction), as well as the
arresting officer's statement. Moreover, results from plea
bargaining negotiations were also included. The major fault
with this method lies in the fact that face-to-face
interviews with the "offender" are not provided, nor were
participants able to interview others who had knowledge of
the instant offense (e.g., the victim) or the offender
(e.g., parents, spouses, employers, etc.). Although one
administrator commented that, "Interviews with offenders are

only used to verify information already known by the
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investigators, "’ participants quickly pointed out that
interviews with convicted offenders often determined the
sentence recommendation outcome. As demonstrated in
subsequent chapters, many participants view interviews with
convicted offenders as a time when they can determine the
candidness of offenders, make determinations regarding the
probability of offenders successfully completing supervision
programs, and, in rarer cases, simply get to know the

offender better.

VALIDITY AND RELIABILITY

Validity is a central issue in conducting qualitative
research. Validity refers to whether one is adequately
measuring what is intended to be measured. During the
interview, or while conducting field observations, there is
always a risk of contaminating the data by the researcher
and/or the participants.

According to McCall (1969), there are many sources of
research bias. First there is the issue of
knowledgeability: are the participants in a position to have
valid knowledge of what they are reporting? Not only were
the participants in this study in a position to know about
the processes linked to presentence investigation reports,
but they were key actors in that process. However, most
participants were rarely aware of the subjective nature of
that process. Moreover, most participants were cognizant of

their own views and feelings when it came to recommending
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sentences, or explaining why convicted offenders committed
the instant offense. Subsequently, the issue of
knowledgeability was not perceived, at least by this
researcher, to be a major problem for this study.

The second issue is reportorial ability: do participants
express themselves well, have clear and reliable memories,
and do they have sufficient self-confidence to respond to
probing questions without feeling their integrity is being
challenged? The participants were, for the most part, not
hesitant to express their views about issues related to this
study. Furthermore, since the interviews were conducted in
the participants private offices, when they could not
remember the facts surrounding specific instances they were
able to go to their files for the purpose of "refreshing"
their memories. Participants did not appear to view probing
questions as an attack on their integrity, which can
possibly be attributed to their cross examination
experiences in courtroom activities. As previously
mentioned, participants rarely failed to be candid in their
views about issues surrounding this study. This was
particularly evident following the completion of "canned"
questions contained in the interview schedule. Moreover,
because the interviews were conducted in the familiar
surroundings of the participants private offices, they did
not feel threatened. They exhibited exceptional composure

in those "friendly" settings. In fact, I had the impression
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that some participants believed they were in control of the
interview process because of their positions behind their
own desks. This was particularly true when they were given
the freedom to focus on issues that they wanted to discuss.

The third issue McCall (1969) focused on was reactivity:
are participants trying to give the researcher the kinds of
responses they think are being sought? are comments and
reactions of the researcher causing the participants to
answer or respond in certain ways? In many cases,
particularly at the beginning of each interview,
participants attempted to "trivialize" the study as another
academic inquiry into the criminal justice system. It was
not uncommon for participants to state, "I know that you are
from the university and, well quite frankly, I don't think
people connected to the university understand much about
what we do here."® I would normally respond to such
statements by asking the participant, "Then why don't you go
ahead and explain to me just what you do here?" As most
interviews progressed, participants seemed to be very
straight-forward with their responses and views, and losing
sight of what I may or may not want to hear, they talked
about things they wanted to talk about. This technique
possibly promoted the idea that the study was genuinely
concerned with the "real" operations of the sentence
recommendation process. Much of the graphic language used

by many presentence investigators may have been a test to
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see if they could "shock" me.?

Whether or not my remarks or
comments were construed by participants to be leading or
misleading is a topic for further research. I made every
attempt not to lead or solicit particular kinds of responses
by the participants. Actually, my approach, which allowed
participants to "take the interview where they wanted it to
go," was somewhat of a safeguard against researcher bias.

The next item of concern is that of ulterior motives: is
the participant trying to slant the results of the research
in a particular direction? In most cases, throughout the
entire interview process, I would have to respond "yes."
Early on it became obvious that many participants were avid
supporters of the current sentence recommendation process.
Most participants seemed to believe that the process was
extremely objective, which is how they presented their
perception of that process. Nearly all participants
attributed the high level of objective decision-making to
the numerical scores for indicators which they selected from
each item contained in the evaluation instrument. However,
as chapter six will demonstrate, subjectivity seems much
more prevalent than objectivity.

Another item of concern in qualitative research is barring
spontaneity: was someone else present or was there a chance
that someone might overhear the interview and thus cause the
participant to be hesitant to respond truthfully? The scope

of this study is conducive to participant apprehensiveness,
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particularly in the area of sensitive questions raised by
the researcher, or initiated by the participant. The
possibility of reprisals, by administrators, against
"identifiable" participants who gave "wrong responses" was
always a concern to this researcher. Since the interviews
were conducted in participants private offices, I felt that
it was unlikely the interviews could be overheard, although
the thought of "secret microphones" installed somewhere in
the office did cross my mind from time to time. As an added
precaution, although limited to demonstrating my own
sincerity in assuring complete confidentiality, I gave each
participant a signed form guaranteeing that their responses
would be kept strictly confidential, and insuring that every
precaution would be taken not to link individual responses,
or statements with identifiable characteristics of
participants. 1In a system where signed documents for a
variety of purposes (e.g., CYA [cover your ass], "hanging"
internal and external "enemies," etc.) are a "way of life,"
this document appeared to be generally accepted in the
spirit that it was offered.l® It was also necessary to
develop a trust/bond between researcher and participant, and
my past experiences within the criminal justice system
tended to serve as the nucleus of that trust/bond
relationship. There were only two cases where I sensed that
the participants remained on constant "guard" of their

responses throughout the interview process. As an
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additional precaution I did not identify participants by
either race or sex. Moreover, in the case of potentially
compromising statements that could be linked with particular
participants, I have taken the liberty of omitting them from
my findings.

The final item addressed by McCall (1969), which pertains
to this study, is idiosyncratic factors: was the participant
in a particular mood prior to, or during, the interview that
might influence his or her responses? Throughout the
interview process of this study it was clear that
participants were under a great deal of stress. Some of the
stress obviously was a result of the demands of the
supervisors or administrators, but other sources may have
also been contributing to their stress as well, particularly
the gravity or nature of the position--having such a
tremendous amount of power over the futures of convicted
offenders. As one participant expressed, "Whatever the
recommendation is that we give to the court, it will have an
impact on the offender's life from that time forward."!?!
Some participants took advantage of the opportunity to have
someone (anyone) listen to their frustrations. Obviously
many of their frustrations were directed at both supervisors
and administrators, as well as convicted offenders. For
example, one participant vented, "The administrators and
supervisors don't know what the fuck they are doing when

they give us so many cases to do."!2 Without hesitation I
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surmised that this type of comment might suggest that the
participant was not in a "good" mood. 1In another situation,
however, one participant stated, "I love my job, and
everyone is willing to give me support."13 In these
situations I viewed the participant as probably being in a
"good" mood, although when judged against the majority of
participants, I wondered if the remark was not an effort to
conceal frustrations. Interestingly, most participants,
regardless of their particular mood, nearly always defended
the process of preparing presentence investigation reports.
In many cases they adamantly defended the notion that this
process was mostly objective. Of course this could be the
result of legitimating the role one finds him/herself
situated in (presentence investigator), and the functions
performed in that role (providing judges with sentence
recommendations for convicted offenders). This whole idea
of objective decision-making occurs in a setting were
subjectivity is treated as if it were a disease rather than
a natural response exhibited by subjective beings.

In addition to pointing out potential pitfalls associated
with qualitative research, McCall (1969) also draws
attention to two things which can be done to protect the
validity of qualitative studies. First, inquire whether the
account is plausible, whether it makes sense based on the
researcher's understanding of human behavior. I have

assumed that my "quasi-insider" understanding of
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practitioners working at the NDPP enabled me to discern the
plausibility of participants accounting. Many of their
responses coincided with views and expressions made by
officers working in the NDPP supervision unit. Moreover,
the views of the participants corresponded to those views
held by other practitioners in other criminal justice
agencies with which I have been involved (e.g., U.S.
Department of Parole and Probation, Federal Bureau of
Prisons, Nevada Department of Prisons, and the U.S. Army
CID).

The other suggestion offered by McCall (1969) focuses on
the data consistency from individual participants. In other
words, and in harmony with Jack Douglas' (1976) perception
of many participants, were the respondents lying? Although
the possibility of participants lying is probably always
present, I did not undertake this research with the
assumption that everyone I talked to would lie to me. On
the other hand, I did not enter the interview session
completely naive, thinking that each participant would
reflect "reality." Precautions were taken to verify the
expressed views of participants, particularly in the area of
objectivity versus subjectivity. The use of the scenario
set was the means to differentiate between "what was
claimed" and "what was actually done." For example, most
participants claimed that their involvement in the decision-

making process of recommending sentences for convicted
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offenders was almost entirely objective. Yet, the results
of the quasi-experiment critically questions those claims.
However, this does not mean that the participants were
lying, but rather reflects that their self-perceptions
differ from their actual performances. In short, most
participants, like the previously mentioned administrators,
apparently believe that what they do is directed by
objective decision-making.

In the case of reliability, which can be enhanced by
improving validity, the concerned is with the idea that two
researchers working independently of each other, and with
the same data, will arrive at similar conclusions. The
issue of reliability is not as salient as validity in the
constant comparative method. However, according to Glaser
and Strauss (1967:103), the constant comparative method,

...1is not designed to guarantee that two analysts working

independently with the same data will achieve the same

results; it is designed to allow, with discipline, for

some of the vagueness and flexibility that aid the

creative generation of theory.
The probability of independent researchers arriving at
identical conclusions in this study is not likely, precisely
for the same reasons that qualitative research holds an
advantage over more structured methodologies. Individuals
realities are often restricted by their experiences and
perceptions of the world around them. Nevertheless, I feel

confident that other researcher could follow my study of the

objective/subjective nature of decision-making at the NDPP
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concluding, as I have, that subjectivity best describes the
decision-making process. The specifics associated with the
findings may vary, but the general conclusions would be very

similar.
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NOTES

1. The most notable situation occurred when I accompanied
my supervisor, members of Las Vegas Metropolitan Police
Department narcotics unit, and a representative from the
District Attorney's office (Clark County, Nevada) on a drug
raid. My supervisor had, on a previous occasion, informed
members of the narcotics unit that I worked with the NDPP,
and no one bothered to inquire as to the capacity in which I
worked with the NDPP. I watched as balloons were being
filled with "china white" heroin for the purpose of
"baiting" a suspected heroin dealer. When the actors of
this group initiated the drug "bust" at a house in Las
Vegas, I could help reflect my past experiences in
performing similar tasks. Based on my previous experience
with CID, it seemed that the tactics employed were somewhat
of an overkill. The house was completely "trashed," and the
only drugs that were confiscated were a few ounces of
marijuana. Nevertheless, it appeared that most of the
participants of the raid had a "good time."

2. Informal interview with an administrator at the Nevada
Department of Parole and Probation.

3. The topic of abortion was never initiated by me during
any interview with presentence investigators, although
several participants raised the issue themselves.
Apparently those particular participants, unlike the
administrators, felt that the topic was not intrusive. The
same can be said of capital punishment, which all
participants discussed freely and, without reservation,
expressed their views about this issue.

4. Discussion with administrator at the Nevada Department
of Parole and Probation.

5. During an earlier study of the Nevada Department of
Prisons I encountered a situation where a warden instructed
inmates that they were required to participate in a study
focusing on recidivism. The results were disastrous
(contaminated data), and I did not intend to repeat the
experience during this study.

6. Although I make no claims of generalizing the findings
of this study to other jurisdictions, I am not professing
that these findings would not apply to other areas.

7. Discussion with administrator at the Nevada Department
of Parole and Probation.

8. Interview with presentence investigator conducted at the
Nevada Department of Parole and Probation.
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9. The "shock test," as I refer to excessive profanity used
by some participants of this study had very little effect on
me. Actually, I find such language an inherent part of many
criminal justice practitioners throughout the criminal

justice system. Of course this

"colorful" display of

rhetoric is generally reserved for "behind the scenes"
display, it is rarely demonstrated in front of a camera or
in the courtroom. This phenomenon is indicative of
Goffman's "Front stage-back stage" analogy of human

behavior.

10. Each participant signed a form acknowledging that they
understood the purpose of this study and that their
participation was completely voluntary. Furthermore, each
participant acknowledge that the only promise provided by
the researcher was complete respect for confidentiality.

11. Interview with presentence
Nevada Department of Parole and

12. Interview with presentence
Nevada Department of Parole and

13. Interview with presentence
Nevada Department of Parole and

investigator conducted at
Probation.

investigator conducted at
Probation.

ihvestigator conducted at
Probation.



CHAPTER 3

CRIMINOLOGICAL THEORY AND ITS INFLUENCE
ON CRIMINAL JUSTICE DECISION-MAKERS

You know, Sutherland's theory said that crime is a

product of the neighborhood, and that is why so many of

these blacks get caught. They just don't have the

intelligence to keep themselves from getting caught. They
just insist on hanging around their neighborhoods and
getting involved in crime with all of their relatives and
friends. They don't want a job like the rest of us.

They like committing crimes. Life has no meaning for

them.?!

Many aspects of early criminological thought appear to be
"institutionalized" in the minds of today's criminal justice
practitioners. If classical and positivist theories have
actually influenced practitioners working in the criminal
justice arena, they have had, inadvertently in many cases, a
consequential effect. This is particularly true in the
offender identification and sentencing processes where
decisions are often based on a "gut instinct" about the
offender's degree of culpability, and sanctions are
"scientifically" tailored to "fit the crime." In some
instances these early theories seem to be situationally
splintered to accommodate personal, political, or
professional interests rather than providing a foundation
for objective decision~making.

Throughout the past few years I have interviewed more than
75 criminal justice practitioners in the fields of law

enforcement, parole and probation, corrections, and the

courts. Their occupational positions have ranged from a
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Director of Prisons to prison guards, from a Director of
Parole and Probation to individual parole officers, from
judges to defense attorneys, an under-sheriff and many
police officers. Various topics associated with
criminological thought have surfaced periodically during
those interviews; typically, they were presented in the form
of single propositions, common-sense assertions, or
nonsensical beliefs propagated from personal experiences
which were colored with individual prejudices.

Many interviews later, I have arrived at the conclusion
that, in a formal sense, contemporary theories about crime
and delinquency have very little direct influence on
criminal justice practitioners in their day-to-day decision-
making processes. Based on the findings of this study, it
appears that presentence investigators do not seem to be
guided by any theoretical orientation that is not confined
to the identification of offenders, or proscription of
particular sentences for particular crimes. Their
understanding of the etiology of crime, along with most
other nonprofessionals, coincides with one or more
propositions of a limited number of theories that try to
explain why people commit crime. Nevertheless, they draw on
fragments of those propositions in their selection of who
goes to prison and who receives probation. The fundamental
issues at hand for this chapter suggest that the views of

many criminal justice practitioners tend to parallel, rather
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than follow, classical and early positivist ideas about
crime which were also preoccupied with sentence
prescriptions and offender identification. In addition, this
chapter will demonstrate that selected theories associated
with the etiology of crime are reduced to fragmented
individual influences, and seem to serve as justification
for decisions rather than standardized guidelines for
presentence investigators. Of course this could also simply
be a reflection of underlying conservative assumptions of
the classical theories that tend to mirror their
conservative perceptions of the world.

Todays presentence investigators, who are influential
contributors to the judicial branch of the criminal justice
system, are very similar to classical criminologists who
were rarely concerned with, or influenced by, the mitigating
circumstances associated with criminality, as well as the
early positivists who focused on the individual as the cause
of crime. This may suggest that: (1) criminology has either
failed to progress much over the past couple of centuries,
particularly in the area of providing concrete theoretical
orientations that are worthwhile for criminal justice
practitioners; (2) academia has failed to equip these
practitioners with an adequate theoretical foundation during
their education process; or (3) Criminal justice agencies
and practitioners simply don't care why people engage in

crime--they just view themselves as processors; or (4) all,
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or any combination of the above. 1In any case, a discussion
of classical and early positivist criminology is a crucial
building block for the foundation of this study.

Many of the early beliefs about crime, criminals, and
sanctions during the 18th and 19th cgnturies continue to
flourish in the 20th century American criminal justice
system. An understanding of these two early schools of
criminology provides an insight into the decision-making
process of contemporary presentence investigators. Although
these schools of thought may not specifically direct
decision-making, many of their ideas clearly coincide with
the general thoughts and beliefs of many criminal justice

decision-makers.

THE EMERGENCE OF CILASSICAL CRIMINOLOGY

It makes very little difference why the offender becomes
involved in crime. Actually there are no excuses for
criminal behavior. Most people have experienced
difficulties in their life--some emotional and others
economic--and they don't resort to crime so why should
these offenders be given consideration for their alleged
mitigating circumstances? Laws are passed to protect law
abiding citizens, and there should be no exceptions. If
we didn't incarcerate these people they would take over
the city. Everything that we have now would be gone.
The criminals would take it all. I wish there was more
prison space so we could lock more of them up. That
would be a solution to today's crime problem.2

Early beliefs about crime centered on demonology where the
criminal was believed to be possessed by the devil, or
influenced by other supernatural powers which required
bizarre rituals and magical operations to rid the individual

of these influences. The rise of Christianity fostered the



37
belief that individuals, not demons, were responsible for
violating social rules. The notion that individuals were
responsible for their socially acceptable as well as
unacceptable behavior became part of both ecclesiastical and
criminal law.

Classical criminological theories emerged, in part, as a
response to the ecclesiastical explanations of crime which
linked the causes of criminal behavior to supernatural
phenomena (via sins), and the remedy for that criminality
was thought to be found in retributién. Hobbes' "bellum
omium contra omnes" (the war of all against all), and
Montesquieu's eternal and universal laws of nature, played
an essential role in refuting supernatural explanations of
deviant behavior, and assisted in the construction of a
foundation for the Classical School of Criminology.

Opposed to the discretionary and cruel practices of the
State, the Enlightenment Philosphes called for justice and
more humanistic modes of punishment for criminals.® On the
surface these pleas seemed benevolent enough but, masked
beneath the outer veneer, other motives were perhaps busy at
work. Social unrest escalated as the Industrial Revolution
gained momentum, resulting in greater inequality for
opportunities and property ownership. The security and
stability of the middle and upper classes were viewed to be
at risk as the social reality of the lower classes becane

more pronounced. The "humanistic" movement to abolish
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barbaric practices in the treatment of law violators served
to maintain control over the masses and protect the status
quo. This maneuver was social control masquerading as
compassion and concern for human dignity and suffering.
Moreover, there was a need to "market" the State as a
legitimate enterprise.

Throughout Europe, with the exception of England, the 17th
and 18th centuries were characterized by a criminal
processing procedure that was secretive from both the public
and from the accused. Magistrates and judges enjoyed
unhindered discretionary powers. Confessions were obtained
by coercive means (usually torture), and punishment (e.g.,
the gallows, the guillotine, the "wheel," and other inhumane
punishments) frequently turned 1egal4sanctions into public
spectacles. For example, public uproar occurred when Robert
Francois Damiens was executed for the attempted murder of
Louis XV of France. 1In a tormenting execution process which
lasted hours, he was burned with molten lead, skinned, and
"quartered" in public. People occasionally became unruly
during many of these public executions, and often directed
their scorn, not at the condemned person, but toward the
State and/or Church. Quite frequently people would gather
around the scaffold, and as Focault (1977:60) notes,

...it was not simply to witness the sufferings of the

condemned man or to excite the anger of the executioner:

it was to hear an individual who had nothing to lose
curse the judges, the laws, the government and religion.
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Death was the prescribed sanction for over 200 criminal
offenses during the 18th century, with property offenses
disproportionately over-represented on the list of capital
offenses. As poverty and unemployment increased,
accompanied by the rise of unequal property distribution,
the frequency of property offenses escalated.

Cesare Beccaria and Jeremy Bentham, now considered the
founders of classical criminology, were adamantly opposed to
the criminal processing procedures of the 18th century.
Their principal focus was on the punishment process but they
were careful not to threaten the status quo, or to gquestion
the unequal distribution of property. They reinforced the
social reality of inequality through their legal and penal
reforms by augmenting social control of the "dangerous
class" which was comprised of the unemployed and
unemployable. This was accomplished by ignoring mitigating
circumstances associated with crime (e.g., stealing food out
of hunger).

Discarding all predispositional explanations of crime,
they promoted the idea that people were rational and free-
willed beings who were capable of choosing between right and
wrong. They focused on the administrative and legal aspects
associated with crime, and ignored the etiology of crime
altogether. As Vold (1958:26) suggests,

It seems fair...to characterize the Classical School as

administrative and legal criminology. 1Its great

advantage was that it set up a scheme of procedure easy
to administer. It made the judge only an instrument to
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apply the law, and the law undertook to prescribe an
exact penalty for every crime and every degree thereof.
Puzzling questions about the reasons for or causes of
behavior, the uncertainties of motive and intent, the
unequal consequences of arbitrary rule, these were all
deliberately ignored for the sake of administrative
uniformity. This was the classical conception of
justice--an exact scale of punishments for equal acts
without reference to the nature of the individual
involved and with no attention to the question of special
circumstances under which the act came about.

Taking the utility of law into account, Beccaria (1764,
1963:30) argued that coerced confessions were contrary to
the principle of the law,

...the fact of the crime is either certain or uncertain;
if certain, all that is due is the punishment established
by the laws, and tortures are useless; if uncertain, then
one must not torture the innocent, for such, according to
the laws, is a man whose crimes are not yet proved. One
of the primary problems with the idea of deterrence is
that it takes months for a defendant to go to trial, and
by the time he gets to trial any subsequent punishment is
too late. Most people in the community realize that most
criminal acts go unpunished so many become involved in
crime by betting on the odds that they will not get
caught. Even if they are apprehended they probably won't
be punished.?

Beccaria was also concerned with the utility of deterrence.
He believed that it would be more economical to dissuade
"potential" criminals from engaging in crime, as well as
active criminals from committing more crime, through
deterrence rather than through punishment. He emphasized
the utility of swift punishment:
I have said that the promptness of punishments is more
useful because when the length of time that passes
between the punishment and the misdeed is less, so much
the stronger and more lasting in the human mind is the

association of these two ideas, ‘crime and punishment!
(1764, 1963:56)
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Jeremy Bentham (1780, 1973:170) realized the utility of
punishment and its relationship to social control. He was
aware of the potential dangers associated with excessive
punishment (e.g., rioting and demonstrations by the masses,
and particularly the potentially dangerous lower class who
had little to lose in the event of social uprisings). He
saidqd,

All punishment is mischief; All punishment in itself is

evil. Upon the principle of utility, if it ought to at

all be admitted, it ought only to be admitted in as far

as it promises to exclude some greater evil.
Like Beccaria, Bentham took the position that the punishment
should fit the crime, and he set out to create an elaborate
scheme to assign "appropriate" punishments for all crimes.
Legislators were also target for Bentham's criticisms. He
argued that legislators must follow specific rules of
utility when they establish prescriptions for punishment.
The ultimate goal of punishment should be to discourage all
crime. The pleasure one received from committing a crime
should be met with a particular punishment that discouraged
similar acts in the future but must not be in excess, since
adopted policies which promoted excessive punishment could
result in revolt by the lower classes who were more likely
to be affected by such policies, thus bearing the brunt of
excessive punishment. The threat of punishment should serve
as a general deterrent for the masses. However, if a person

insisted upon committing a crime the punishment should not

encourage unnecessary damage to be committed by the
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perpetrator (e.g., if the committed offense was robbery, the
punishment should not be so severe as to induce the
perpetrator to murder witnesses in order to escape the
sanctions set forth for robbery). Finally, he recommended
that legislators should strive to keep the costs of crime
prevention at a minimum.

Beccaria and Bentham sought efficiency in the processing
of criminal offenders. But efficiency was incapable of
controlling the spiralling increases in criminality. 1In
fact, their legal and prison reforms resulted in the

overcrowding of a vast network of institutions which was a

product of those reforms.®

POSITIVIST CRIMINOILOGY SURFACES

I read statistics about crime and it makes me damn mad.
The number of crimes committed continue to increase.
Prisons are overcrowded and so are the jails. Something
must be done to reduce the case loads in the courts. I
continually see the same type of people coming through my
office. Most of them are too lazy to work... When I look
at their criminal histories I look for certain patterns
of behavior. The criminal history is the only reliable
piece of information that I have found to predict
behavior. Well, that's not completely true. Body
language plays an important part in determining whether

a person is telling the truth. I can observe their body
language while they sit in my office, and that tells me
whether or not they are worthy of getting probation. If
they act like a smart ass, you know, over-confident, then
I know they are not good candidates for probation. I
have got this down to a science.

Positivism is a philosophy rather than a theory and can be
divided into at least two distinct categories. Positivism
can be perceived as an 18th century artifact of the

Enlightenment with a focus on reason, or it may be viewed as



43
a 20th century rendition of the Enlightenment with a focus
on mathematical reasoning and formal modes of thought.
Epistemologically, positivist criminology is an approach
which uses traditional scientific methods of inquiry to
explain crime, or criminal behavior.

Economics, curiosity, statistics, and the dissatisfaction
with the classical approach to crime gave rise to the
Positivist School of Criminology. Early in the 19th century
it became clear that the classicist's elaborate scheme of
prison networks, and their views of general deterrence were
shortsighted. New institutions became filled as fast as
they were constructed, and eventually overcrowding became
"normal." Ignatieff (1978:154) points out, "Between 1810
and 1819, the number of adult males committed for trial
soared from 66 per 100,000 to over 200. This drastic
increase brought chaos to the prisons." Unlike the
Classicists who ignored mitigating circumstances associated
with crime, people who were being taxed to support this
prison expansionism demanded explanations for the increased
criminality. Statistics became useful in the analysis of
data collected on "dangerous" populations, and positivist
criminology promised to provide answers to questions that
centered on the etiology of crime. The Positivist School of
Criminology was responsible for the shift of focus from the
"ecrime," which assumed free will and moral responsibility,

to the "criminal."
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Adolphe Quetelet, a Belgium astronomer, built the
foundation for positivist criminology through his work in
statistics. His quest for identifying law-like regularities
in society, using traditional scientific methods, resulted
in an interest in studying crime by studying the rates of
crime. Quetelet looked at official crime data for France
and found striking regularities within the French criminal
justice apparatus. He found consistencies in the number of
defendants who failed to appear in the courts. Certain
courts were also found to be more likely to impose
particular sanctions for particular offenses. Looking at
different types of crimes committed in France between 1826
and 1829 he concluded,

So, as I have had occasion to repeat several times

before, one passes from one year to the other with the

sad perspective of seeing the same crimes reproduced in

the same order and bring with them the same penalties in

the same proportions (1831,1984:69).
Identifying a correlation between crime and the ability to
read and write, Quetelet found that, as reading and writing
proficiency increased, the frequency of criminal acts
decreased. For example, looking at the years 1828 and 1829,
he was able to identify over 2000 crimes against the person
committed by people who could not read or write. During the
same period he noted that only 80 similar offenses had been
committed by people who have received "superior" academic

instruction. He found that the more superiorly educated

were much less likely to be involved in property crimes than
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their uneducated counterparts. He identified 206 property
of fenses committed by the well educated compared to 6,617
like offenses committed by illiterate offenders during the
same time period. These phenomena were explained by
Quetelet, as follows;

It is possible, in fact, that individuals of the

knowledgeable class of society, while committing fewer

manslaughters, murders, and other serious crimes than
those individuals who have not received any instruction,
nevertheless commit even fewer crimes against
property...This conjecture likewise becomes probable if
one considers that the knowledgeable class implies more
affluence and, consequently, less need to resort to the
different varieties of theft which make up a great part
of crimes against property; while affluence and knowledge
do not succeed as easily in restraining the fire of the

passions and sentiments of hate and vengeance (1831,

1984:25).

Later, he turned his attention to the propensities for
crime, and found striking correlations between crime and
independent variables such as age, sex, climate, and socio-
economic status of offenders. Young males between the ages
of 21 and 25 were found to have the highest propensity for
crime, while women had the lowest. When Quetelet compared
female and male offenders he discovered that males committed
nearly four times as many property offenses as women, and
they were involved in over six times the number of violent
offenses committed by their female counterparts. He also
noted that violent offenses were more likely to occur in the
summer months, and property offenses were more commonly

committed during the winter. The poor and the unemployed

were found to have a higher propensity for crime than
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members of the working and upper classes. He also
discovered that economic changes were related to crime
rates, surmising that society itself, through its economic
and social attributes, was responsible for crime. While
people may have free will there were, nevertheless,
scientific laws to which criminal behavior was responsive.

Recognizing that all people had the "capacity" to commit
crime (an idea that would later be adopted by neo-
Freudians), Quetelet argued that the average person rarely
transferred that option into action. He eventually turned
away from the social influences of criminal behavior (as
most contemporary criminologists have done), and focused on
the correlation between crime and morality, suggesting that
certain "types" of people were more brone to criminal
behavior than others (e.g., vagabonds, gypsies, and others
with "inferior moral stock").

Explanations of criminal behavior near the end of the 19th
century, and extending into the 20th century, continued to
be overshadowed by positivist criminology which was
dominated by the disciplines of biology and psychology;
psychology in particular was indicative of the
individualistic approach to deviant behavior, although often
both disciplines complemented each other. The individual
was perceived to be autonomous and free of group
restrictions. Hence, all forms of déviant behavior were

viewed as attributes of the individual. Criminals came to
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be considered atavists with conspicuous evolutionary
deficiencies.

Lombroso, an Italian military physician, proposed the idea
that criminals could be identified through unequivocal
physical stigmata, such as a large jaw, excessive hair (or
abnormal absence of hair), slanting forehead, and scores of
other physiological characteristics. Adamantly opposed to
the classical free will orientation, he felt that criminals
were predisposed to criminal behavior, and that criminality
could only be explained through objective scientific
methodology with its emphasis on value-free empirical
evidence.

Passing through several stages of development, Lombroso's
work increased in complexity with each subsequent phase.

His earlier work, focusing on the "born criminal," was
little more than an analogy of the similarities between
criminals and lower form animals, and early humans.
Revising his earlier thesis of the bbrn criminal, and in
accord with the spirit of positivism, Lombroso later
categorized other types of criminals. He eventually
acknowledged that all criminals were not atavistic, but
nevertheless continued to include the born criminal in his
taxonomy of criminal types. Also included were the insane
and the epileptic criminal (criminality through disease and
arrested development resulting from hereditary factors), the

passionate and the occasional criminal (who were drawn
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toward crime, not as a result of biological influences, but
because of external factors), and female criminals. In the
case of the latter, Lombroso conceded that most women were
not criminals, and for those few who were it was their
lovers or husbands who were actually responsible for their
lawlessness. He supported the idea that the key to solving
female criminality was couched in women's vanity; they
should try to make themselves look less attractive so that
men would not be enticed to recruit them into crime,
particularly prostitution.

Enrico Ferri, a former student and'colleague of Lombroso,
revised the latter's classification of criminals to include
the born criminal, the criminal who committed crime out of
passion, and the habitual criminal. According to Ferri,
crime was a result of physical factors such as race,
geography, and climate, as well as anthropological factors
like age, sex, and physiological characteristics. He also
considered limited social factors such as religion,
econonics, and population density. An Italian sociologist,
Raffaele Garfalo, was skeptical of biological explanations
of criminal behavior. Nevertheless, he supported the idea
that moral anomaly (lacking altruistic sensibilities),
resulting from insanity or mental illness, was at the root
of crime. Moreover, he argued that those deficiencies were

most common in certain inferior races (Allen 1972).
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The idea that criminals could be identified through their
physical characteristics was received enthusiastically
during the late 19th century, particularly in Italy, France,
Germany, and Russia. The biological explanations for crime
and delingquency characterized the offender as biologically
different from the non-criminal. Moreover, deviant behavior
was believed to be linked to hereditary factors. However,
Lombroso's work was met with criticism on methodological and
substantive grounds. Charles Goring, a British physician,
tested many of Lombroso's propositions. Analyzing Goring's
work, Gault (1932:86-87) found that,
Goring and his associates had spent twelve years making
greatly detailed studies of 3,000 prisoners. All the
prisoners were recidivists...They, if any, therefore,
according to Lombroso's views, should reveal the criminal
types. These studies included measurements in almost
infinite detail of certain physical features of the
prisoners, and he worked out correlations between figures
obtained from each of several groups. There were no
striking differences to be found between those of one
group and those of another...The anthropometric data
relating to the skull and face, and based, too, upon
certain descriptive data concerning facial and other
features is nothing. No physical characteristics can be
accepted as signs of the criminal or any other sub-group
of criminals.
According to Gault, Goring found mental deficiencies to be
the principal cause of criminality, and those deficiencies
were passed on from generation-to-generation. Apparently,
Goring had considered social factors to be influential in
criminal behavior but quickly abandoned them on the grounds
that they acted independently of both mental capacity and

heredity.
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THE "GHOST" OF IOMBROSO
I remember sitting in class and discussing Lombroso. At
the time I thought the guy was a genuine quack--Lombroso,
not the professor. Now I'm not so sure. I think he may
have had something there, but I guess it is too racist
for today's society. There are certain kinds of people
who just seem to fit into criminal behavior naturally...

It's very possible that they were born that way.’

Staggering evidence supplied by Gault, and others, like
Tarde (1890, 1912), demonstrated that no proof existed which
supported a consensus of the characteristics of the born
criminal. Yet, despite the mounting evidence, there were a
number of researchers during the 20th century who retained
the "ghost" of Lombroso. This was particularly true in the
case of American criminology. Researchers like Earnest
Hooten, William Sheldon, and Eleanor and Sheldon Glueck
supported many of Lombroso's earlier claims, inadvertently
in some cases, through their studies and theoretical
orientations.

Hooten (1939) rejected Goring's findings on the grounds
that he had failed to use scientific methods, and that the
results of this study had been distorted to conform to the
latter's bias. Hooten supplied "evidence" supporting the
idea that antisocial behavior was a consequence of physical
and racial factors. He professed that criminals, when
compared to non-criminals, were physiologically inferior.

Non-criminals, he argued, were able to maintain their higher

status through biological superiority.
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These assertions were based on the results of data which
were collected from more than 12,000 convicts throughout ten
states, and a sample of nearly 2,000 non-criminals. Most of
the criminals were from state prisons and 743 were
considered criminally insane. Hooten conceded that the non-
criminal group was collected by using a catch-as-catch-can
approach. Some of the non-criminals were members of a
bathing beach in Massachusetts, and a municipal fire
station, while others were militiamen, and patrons of a bath
house. No attempts were made to control for environmental
or economic factors, and many of his generalizations are
questionable. For instance, a sample of 27 Irish criminals
was deemed sufficient to represent criminal patterns for all
Irish offenders. Hooten explained Italian criminality on
the basis of data collected from 29 Italian offenders,
suggesting that this sample adequately reflected all
American-Italian criminals. Many of his conclusions about
criminality in general seem as preposterous as his
methodology.

According to Hooten (1939:130), "Criminal behavior is
capable of considerable diversification...but whatever the
crime may be, it ordinarily arises from a deteriorated
organism," and therefore "The primary cause of crime is
biological inferiority." Hooten (1939:374) correlated
particular types of biological inferiorities with specific

types of criminal behavior. For example,



52

Thieves and burglars tend to be sneaky little
constitutional inferiors, either physically stunted or
malnourished, or both. Their physiques and sociological
status suggest inability to succeed even in the humbler
law-abiding pursuits, in spite of moderate schooling.

Moreover,
Robbers lean to several variants of the wiry, narrow,
hard bitten, tough, not notably undersized, not
necessarily unintelligent, and often fairly well
educated (374).
Criminal body types played a key role in the types of crimes
they committed:
It is a remarkable fact that tall, thin men tend to
murder and rob, tall heavy men to kill and commit forgery
and fraud, undersized thin men to steal and burglarize,
short heavy men to assault, to rape and commit other sex
crimes, whereas men of mediocre body build tend to break
the law without obvious discrimination or preference
(Hooten 1939:376).
Environmental factors were inconsequential in relationship
to crime, according to Hooten, since they simply provided an
opportunity for these biological inferiors to commit their
crimes.
Inherently inferior organisms are, for the most part,
those which succumb to the adversities or temptations of
their social environment and fall into antisocial
behavior...it is impossible to improve and correct the
environment to a point at which these flawed and
degenerate human beings will be able to succeed in honest
social competition (Hooten 1939:388).
Hooten's solution to crime was grounded in the control and
manipulation of known offenders. First offenders should be
exiled and kept away from society. Their spouses and
children would be permitted to accompany them. However,
depending on the nature and frequency of the criminality,

future reproduction "rights" would be questionable. In the
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case of habitual criminals, Hooten (1939:392-93) was very
explicit,

Habitual criminals who are hopeless...inferiors should be

permanently incarcerated and, on no account, should be

allowed to breed...they should be treated humanely and if
they are to be kept alive, should be allowed some
opportunity for freedom and profitable occupation within
their own severely restricted area.

The question of race was addressed extensively by Hooten.
He differentiates between the "Negro" and the "Negroid" on
the basis of "impurities" in the blood. He claimed that the
Negroid, because of cross-breeding with whites, is more
likely to be better educated than the full-blooded Negro.
He found the Negroid to have a higher propensity to crime,
and attributed this phenomenon to the introduction of
"white" blood which increased the intelligence level of the
Negro race and enabled the Negroid to commit slightly more
sophisticated crimes than the Negro. Blacks are obviously
treated by Hooten as inferior beings, but he contends that
their criminality, as well as that of other inferiors, is
not a result of race, but is a result of their existence in
an advanced society. He argued,

Crime flourishes...in rich cultures where production is

varied and abundant, so that constitutional inferiors are

coddled and fostered, inevitably to bite the hands which

have fed them (Hooten 1939:389).

Hooten's work, while subjected to extensive criticism, was
continued by William Sheldon who conducted research that

focused on the association between body types and delinquent

behavior.
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Sheldon (1949), a psychiatrist, drawing from Kretschmer's
earlier work on personality and body types, set out to
demonstrate the association between personality types and
physiological characteristics. Following a study of 200
"probable" delinquents in the Boston area, Sheldon concluded
that identification of a particular somatotype was
instrumental in the prediction of delinquent behavior.
Similarly, a recent interview with a presentence
investigator produced the following statement:
Most of the gang members that I have had encounters with
are wiry little shits. 1Its almost like the gangs have a
silent code for looking a certain way. There are so many
of them now, I don't even have to ask if they are gang
bangers. I can tell just by looking at them. They all
have this certain physical look to them.8
Based on a premise that behavior is a function of physical
structure, Sheldon categorized three body types which
include: (1) the endomorph (overweight and soft), (2) the
mesomorph (hard and muscular), and (3) the ectomorph
(fragile and lean). In the context of a "recipe" which
could be used to predict delinquent behavior, and based on
body type, Sheldon concluded that the "ideal" male
delinquent was predominately mesomorphic, moderately
endomorphic, with a "dash" of ectomorph. Failing to
demonstrate the relationship between personality types and
physiological characteristics he asserted that delingquents
and non-delinquents were biologically different, and that

delinquents were physiologically inferior due to hereditary

influences.
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Sheldon was criticized extensively on methodological
grounds, most notably by Sutherland (1951:10) who charged,

His data, in fact, do not justify any of these

conclusions, either that the delinquents are different

from the non-delinquents in general, or that the
difference if it exists indicates inferiority, or that

the inferiority if it exists is inherited.

Many substantive questions come toAmind when analyzing
Sheldon's conclusions. The most obvious question is related
to physiological changes. Since body types are not
necessarily static over time, at which point would the
propensity to delinquency be the greatest? Furthermore,
does that propensity increase or decrease with changes in
physiological changes? Finally, it would seem that social
factors would intervene at some point during the
individual's life, particularly in relation to diet. For
example, if one was raised in a low-income environment it
would appear that access to body-building nutrients would be
limited when compared to another whose social reality was a
higher-income environment.

In a similar vein, Eleanor and Sheldon Glueck (1950)
supported the idea that body types played a key role in
precipitating delinquent behavior. They indicated that
differences in body types are reflected in the differences
of those traits associated with delinquent behavior. They
also supported the idea that negotiating environmental

pressures was related to body type differences.

Nevertheless, the Glueck's admitted that body types alone
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were insufficient for a comprehensive explanation of
delinquency, and suggested that future research should ask
why mesomorphs failed to exhibit delinquent behavior. Like
their constitutional predecessors, the Glueck's believed
that delinquency was hereditary. In a study of 500
criminals they found that many came from families with some
degree of criminal history. Synonymous with these
constitutional claims were studies that focused on mental
retardation and criminal behavior.

During the early years of Positivist Criminology mental
retardation was considered an important aspect of criminal

behavior. The Jukes by Richard Dugdale, and The Kallikaks

by Henry H. Goddard, both "classics" on the topic of mental
retardation and crime, supported the idea that mental
retardation was a key factor in delinquency, and that this
phenomenon was linked to heredity.

A number of subsequent studies followed Dugdale and
Goddard's work, and most refuted their claims that mental
retardation was linked to crime. Weiss and Sampliner
(1944), in a study of 189 adolescents, found that the
distribution of intelligence in first offenders was similar
to the intelligence levels of the general public.

PSYCHOLOGICAL CONTRIBUTIONS TO
POSITIVIST CRIMINOLQOGY

A large number of offenders who come through this office

are psychologically imbalanced. You would be surprised

at the number of degenerates who are out walking the
streets and haven't been caught yet. There is something
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about them that makes my skin crawl. I can tell by
looking at these people that they are guilty. Some of
these rejects belong locked up and never released. Of
course sentencing statutes prohibit locking them up for
ever, but they will never contribute anything of value to
our society.?

Paralleling the discipline of biology, early psychological
approaches to deviant behavior focused on crime,
delinquency, sexuality, and other forms of "degenerate"
behavior in the late 19th and early 20th centuries. Many of
these approaches were linked to the psychiatric and medical
backgrounds of researchers like Lombroso, Goring,
Kretschmer, and Sheldon, who engaged in what I have termed
biological studies of criminality.

Freud, the "father" of psychoanalysis, was a dominant
influence for many psychological approaches to abnormal
behavior, including crime and delinquency. Considering
environmental and social factors as being incidental to
behavior, early psychological proponents believed that
behavior was a product of bio-psychological drives or
instincts that were not obvious to the individual. As a
result, all deviant behavior was viewed as a substitute
response for repressed complexes. The unconscious mind
experienced conflict which created guilt or anxiety
feelings. In a desperate attempt to balance the "good"
versus "evil" conflict and remove the feelings of that

guilt, the individual, unconsciously, had a desire to be

caught and punished (Freud, 1966).
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Freudians as well as non-Freudians viewed deviance as a
result of inner conflicts, emotional problems, feelings of
insecurity, inadequacy, and inferiority. Subsequently,
deviant behavior was seen as a reflection of those
"deficiencies" (Aichhorn 1925; Alexander and Healy 1935;
Bromberg 1950). A general assumption of the psychological
approach was that everyone had criminalistic instincts. The
difference between criminals and non-criminals was the
latter's ability to cope with emotional problems, thereby
suppressing criminal urges (Abrahamson 1960).

Piaget (1932), disenfranchising himself from the Freudian
influence, suggested that as individuals interact more and
more in the social world, moral absolutism (rules that are
external to the child such as commands by the parent)
weakens and the meanings of moral rules are then determined
by social context. 1In a similar vein, Kohlberg and Mayer
(1972) found that interaction between the individual and the

environment was significant in moral development.

INFTLUENCES AND TMPLICATTONS

I think it is horrible to categorize all these people
into one pigeon hole. They are all unique individuals
with individual problems. I know that many of my
colleaques disagree with me and view these offenders as
unexcusably sick or disturbed, but none of them are
doctors or psychologists. I think that the criminal
justice system relies too much on stereotyping people.
Don't you think that's true?10

Biological and psychological deterministic approaches to

the etiology of crime continue to flourish. While the whole
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idea of biological determinism and its association with
criminality has lost some of its lustre among many
sociologists and criminologists today, there has been a
resurgence of interest among others (See Wilson and
Herrnstein, 1985). Some researchers, like Wilson (1975:4)),
suggest that sociobiology is little more than a study of
animals and primitive man, arguing that sociobiology is,

The systematic study of the biological basis of all

social behavior. For the present it focuses on animal

societies...But the discipline is also concerned with the

social behavior of early man and the adaptive features of

organization in the more primitive contemporary

societies.
Biological approaches to crime and delinquency, as well as
other aspects of contemporary society, are obviously
interested in more than animals, primitive man, and
contemporary "savages." Jensen (1980) found that blacks
score much lower on I.Q. tests than whites, and that the
sources of these differences lie in genetic make-up. 1In
1973, Herrnstein argued that mental ability is inherited and
that success is dependent upon mental ability. If this is
true, then what is the sense in sending blacks to college
since they are unable to learn due to genetic deficiencies?
Furthermore, if success is dependent upon mental ability,
and mental ability is inherited, then those at the bottom of
the social ladder are there because they lack the mental
capacity to negotiate the rigors of upward mobility. Social

programs to assist low income people, who are biologically

predisposed to their current social and economic realities,
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are actually a waste of taxpayers money--justifying a return
to Spencerian mentality, to which current conservative
policies tend to pay their allegiance.

Additional evidence that sociobiology has not confined
itself to studies that involve the mating patterns of
laboratory rats, or conducting experiments deep in the
Amazon, is reflected in research like that of Rubin
(1987:256) who argues,

Most research on the neuroendocrine and neurochemical

correlates of antisocial behavior has focused on violent

interpersonal behaviors such as assault, rape, and
murder. The propensity of certain individuals toward
violent antisocial behavior most likely develops over
time, perhaps even having its origin during fetal
development.
Endocrinology, the science of ductless glands, is not new to
the study of criminal behavior. Schlapp (1924) indicated
that perhaps as many as one-third of all prisoners
experiencing emotional problems had glandular disorders.
Berman (1921) made similar claims. Schlapp and Smith (1928)
explained the action of thieves and murderers in purely
"glandular" terms. However, researchers like Hoskins (1941)
pointed out the dangers of drawing conclusions from
inconclusive research on endocrine glands and their
association with criminality. Ashley-Montagu (1941:55)
stated,

I should venture the opinion that not one of the reports

on the alleged relationship between glandular

dysfunctions and criminality has been carried out in a

scientific manner, and that all such reports are glaring

examples of the fallacy of ‘false cause'...The fact is
that as far as the endocrine system and its relation to



61
personality behavior is concerned, we are still almost in

a world of the unknown, and to resort to that system for

an explanation of criminality is merely to attempt to

explain the known by the unknown.
Sociobiology has also focused on the association between
violent offenders and diseases like hypoglycemia (Virkkunen
and Huttunen 1982), arguing that many of the subjects
fulfilled the criteria for borderline personality disorder.
Other studies, like that of Berger and Gulevich (1981)
support the idea that violence can be a result of most major
mental illnesses.

Psychological explanations of crime and delinquency often
draw attention to psychopathic and sociopathic
personalities. The psychopath has failed to develop a
superego or conscience which is thought to be a consequence
of an unresolved Oedipal conflict. Rabin (1961:278)
identified two characteristics associated with a deficient
superego:

The first aspect is represented in the ability to apply

the moral standards of society to his behavior...He has

not absorbed the ‘thou shalts' and the ‘thou shalt nots'
of his society and cultural milieu. The second aspect is
that of the absence of guilt...Guilt is an unknown
experience for the personality with no superego...He may
sometimes express regret and remorse for the actions and
crimes which he may have perpetrated; however, these are
usually mere words, spoken for the effect, but not really
and sincerely felt.

Some, like Yochelson and Samenow (1976), contend that a
criminal personality does exist and can be characterized by

the individual's reluctance to recognize their own actions

as being criminal. Yet these same individuals are capable
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of recognizing criminal characteristics in the actions of
others.

Yablonsky (1962) developed the idea that sociopathy was
the principal component that promoted gang violence.
However, his study was limited to observations of two gangs
which disbanded after only a few weeks in the first case,
and several months in the second. He noted that gang
members engaged in violent behavior because they had never
been exposed to anti-delinquency patterns of behavior. He
further argued that the reason they were so violent was due
to an innate need to demonstrate their prowess to other
members of the gang, as well as for their own self-esteemn.
He managed to capture the public's imagination with his
findings. More recent studies focusing on gang activities
have surfaced which discredit Yablonsky's principal
propositions supporting sociopathy (e.g., Klein 1969; Klein
and Maxson 1989; Vigil 1988).

The disciplines of biology and psychology (including
psychiatry) work together forming a medical model which
follows its own definition of criminal and delinquent
behavior. Psychiatrists and psychologists, in particular,
have enjoyed enormous amounts of authority based on the
premise of many theories that are beyond empirical testing
(Sutherland and Cressey 1974). These practitioners often
serve as judge and jury in cases where the defendant's

"sanity" is questioned. In many cases these professionals
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have the power to deprive individuals of their freedom
without corroborating evidence beyond their own
"professional" opinion. Often, deviant or "abnormal" people
are confined in institutions for long periods of time
because of their age, their assets, or the whim of relatives
(Szasz 1977; Skull 1989).

The biological and mental health communities have managed
to recruit many criminal justice practitioners into their
camp. The problem with this recruitment stems from the fact
that many criminal justice practitioners were not afforded
the opportunity to become well versed in the terminology of
biology and psychology and yet they base many of their daily
decisions upon terms with ambiguous definitions. Often,
terms like psychopath, sociopath, and antisocial behavior
are determined by indicators such as skin color, age, sex,
socio-economic status, previous criminal history, etc. For
example one respondent indicated that,

Black female offenders are an interesting lot. They drop

their children off on their mothers and aunts while they

go out looking for drugs, or turn "tricks" to supply

their drug habits. Most of them are psychopathic. They

don't really care about their children at all. Not 1like

other people do. They come into my office before
sentencing and they cry and put on an act like they were
caring and concerned mothers. Their antisocial behavior
gives them away every time. They act like they are so
concerned about their children, especially when they

think they may go to prison.

Extremely interested in the respondent's ability to conduct

such a "high-quality" psychological assessment, I asked upon

what basis such an analysis was made:
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I have the criminal history of the offender and I also
conduct an interview. The criminal history is the most
reliable because so many of these people are pathological
liars.

The typical tautological argument persists: "Criminals are
psychopaths because they are criminals." My curiosity
demanded further clarification. How long do your interviews
normally last? "That depends on a number of things, but
usually they last between fifteen to twenty minutes." There
was only one more question which I felt was germane to the
respondent's assessments, so I asked, were you a psychology
major in school? to which the respondent replied, "No, I had

to take psychology 101 twice and I hated it both times."

SOCIOLOGICAL EXPLANATIONS OF CRIME AND
DELINQUENCY: ARE THEY RELEVANT?

An animal is almost completely under the influence of his
physical environment; its biological constitution
predetermines its existence. Man, on the contrary, is
dependent on social causes (Durkheim 1973:128).

Most of these people [blacks] come from areas that are
crawling with crime. Frankly, I don't know what keeps
all of them who live on the Westside from committing
crime. Most of them have no opportunities whatsoever.
Unemployment is high over there and social assistance
programs have been drastically cut. I am certain that to
many who live in that area crime is a logical solution to
an illogical problem. Most of the families over there
are plagued with drug abuse, divorce, illegitimate
children, domestic violence, and gangs. Temperaments run
thin on the Westside and crime is a normal, everyday
thing over there. But I guess its not all bad--it keeps
us [presentence investigators] working steady.?!3

As suggested earlier in this chapter, criminal justice
practitioners often make decisions about a defendant's

sentence recommendation drawing from a limited knowledge of
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theories that focus on the etiology of crime. Insofar as
their self-defined role at the Nevada Department of Parole
and Probation is one of a processor, many of their
"judgement calls" necessitate the consideration of factors
which are associated with mitigating circumstances
surrounding individual offenses (e.g., age, education,
employment versus unemployment, family situation, military
history, substance abuse, etc.). Although most presentence
investigators deny that these factors play a crucial role in
their decision-making process, the guidelines which direct
each investigator in his or her role demand that
consideration be given to these factors (a point which will
be demonstrated in Chapter Four). During the interviewing
process of this study a number of propositions contained
within several sociological theories of crime surfaced. The
responses suggest that some etiological orientations do
influence the decisions made by presentence investigators,
although I am not suggesting that these theories consciously
direct the investigators in their decision-making process.
They appear to be subtle influences, and in most cases, they
can be considered a collection of consensus orientations
that completely omit any association with a radical or
Marxist orientation. Most of the propositions tend to be
employed as a justification for the presentence
investigators viewpoints and their decisions in recommending

sentences to the court.
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Counter to the individualistic perspectives of biology and
psychology explaining crime and delinquency are the
environmental strategies employed by sociologists. If crime
and delinquency were a matter of individual characteristics
then a more random distribution of these phenomena would be
exhibited throughout society; crime and delinquency would
not appear to be confined to particular geographic areas
while being "statistically" absent from other locales. I am
certain that these types of observations must have led
sociologists to the development of theoretical orientations
that accentuated external sources of influence upon the
individual (e.g., poverty, discrimination, education,
urbanization, etc.)

Crime has always been interesting to me. Over the years

I think I have seen every type of criminal, and I have

worked with every type of offense known to man. Crime

runs in cycles, you know; In some years burglary is
obviously popular, while in other years, like this year,
bank robbery is the preferred crime. What is vogue today
will be less fashionable tomorrow. For example, look at
women and the offenses they commit: They used to be
confined to particular crimes like shoplifting and
writing bad checks. Now they have expanded their
criminality to include robbery, drug trafficking, and
burglary. I guess they are trying to be like their
boyfriends and husbands.l?

Tarde, in the 19th century, refuted Quetelet's earlier
proposition that suggested free will was at the root of
predictable crime rates. He argued that people imitated
others, and that the laws which govern imitation prompted

individuals to "imitate one another in a proportion as they

are in close contact. The superior is imitated by the
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inferior to a greater extent than the inferior by the
superior" (1890,1968:326). Tarde also argued that, "there
are serious reasons for maintaining the vices and crimes of
today, which are to be found in the lowest orders of the
people, descending to them from above [highest order of
people]™ (1890,1968:331). Offenses like drunkenness,
poisoning, and murder by command were offenses popularized
by the aristocratic class, and because of the laws of
imitation these practices had been adopted by the lower
classes.!® Tarde contended that criminal behavior is
learned and adopted in the same way as are fashions and
fads, and that crime patterns are a reflection of this
learning. Learning, Tarde believed, was a result of either
conscious imitation or unconscious suggestion.

Crime has always been around and it will continue to be
with us. The criminal justice system goes through the
motions of controlling crime but we really don't control
anything; we just react to what has occurred. I can't
complain though, because if it wasn't that way I would
have to go out and get a real job.1
Durkheim (1938, 1966:65-66), who wrote during a period
when criminology was beginning to acquire positivist
methodology, criticized criminologists who viewed crime as a
pathological phenomenon:
Crime is present not only in the majority of societies of
one particular species but in all societies of all types.
There is no society that is not confronted with the
problem of criminality. Its form changes; the acts thus
characterized are not the same everywhere; but everywhere
and always, there have been men who have behaved in such
a way as to draw upon themselves penal repression. If,

in proportion as societies pass from the lower to the
higher types, the rate of criminality...tended to
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decline, it might be believed that crime, while still
normal, is tending to lose this character of normality.

It has everywhere increased...there is, then, no

phenomenon that presents more indisputably all the

symptoms of normality, since it appears closely connected
with the conditions of collective life.

Poverty and vice were characteristic of slum areas
throughout the early industrialized urban centers of
America, an idea that remains in contemporary thought, and
sociologists became committed to the eradication of social
conditions which gave rise to them. This setting, combined
with the intellectual influences of the time, spawned the
"social pathology" approach to all social problems (Mills
1943).

In the tradition of the French Enlightenment, where human
nature was idealized and social problems were viewed as
repressive or constraining for human beings, the social
pathology approach focused on general social problems. This
approach dominated criminological thought from the beginning
of the 20th century until World war I. During this period
theories about crime and delinquency were closely linked to
the general development of American society. The roots of
this orientation can be traced to Comte, who, using the
analogy of a biological organism, argued that society was a
relatively harmonious, interdependent system that was
subject to the same laws that govern other biological
organisms. Society, for Comte, was more than just the sum

of its parts. He argued that it must be viewed and

understood in its complex whole. Therefore, social problems
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were perceived as a disease which attacked the social
system. Moreover, these social problems were looked upon as
manifestations of pathology, and social science was
obligated to eliminate those pathologies.

By the turn of the century American sociologists
emphasized the individual in society, both as a source of
social change and as a basis for understanding crime. It
was thought that to attain a healthy society the maladjusted
person should be corrected, and their social relationships
must be improved. The criticism of this orientation was
based on the idea that the definition of a social problem
was more a reflection of the sociologist's own moral
standards than any objective criteria. Borrowing from
scientific jargon, and relying on analogies, the early
social pathologists rarely provided any empirical evidence

beyond their own moralistic viewpoints.

THE CHICAGO SCHOOL'S IMPACT ON CRIMINOLOGY

In know that I have certain biases, but when you have
been doing presentence investigation reports for as long
as I have you learn how to overcome them. Personal views
no longer influence my decisions...I absolutely detest
defendants who are involved in any form of child
molestation or sexual abuse of children. I suppose this
is a reflection of the morals and values that I developed
when I was growing up. When those kinds of cases cross
my desk I always exhaust all my energy to make sure that
my recommendations will sway the judge. It is my
intention that the judge uses my recommendation to give
the defendant the maximum sentence allowed by law...By
being very articulate and graphic with the details
surrounding the case I am usually confident that the
judge will be compelled to give the defendant the maximum
sentence.
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Many of the early sociologists at the University of
Chicago were from middle America and were often influenced,
directly or indirectly, by theology. Albion Small, for
example, who was head of the sociology department at Chicago
from 1892 until 1924, was the son of a Baptist minister, and
W.I. Thomas was the son of a minister from Virginia.

Charles Henderson and Charles Zueblin, faculty members
during Small's tenure as the chair, were both ministers and
profound reformists (Blumer 1984). Frequently their focus
was directed to the negative aspects of urban society. 1In
many respects their work resembled a "reformist crusade"
that criticized and attempted to change the existing
"decadent" urban values, particularly those values that
happened to contradict their own. Much of the work produced
at the Chicago school prior to 1940 had what Mills (1943)
referred to as a "small town" or rural bias.

George Herbert Mead's philosophy, influenced by Freud as
well as Cooley's "Looking Glass Self," was instrumental in
laying out the social direction at Chicago. The idea that
consciousness was not self generating but was instead the
result of social processes through interaction with others
illustrates Mead's impact on the school. "Ends were seen as
relative to circumstances in which action was undertaken.
Goals were not fixed" (Blumer 1984).

Many of the sociological theories that surfaced during the
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