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ABSTRACT
Jackpot! A Legal History of Indian Gamingin California
by
Aaron Peardon
Dr. Maria Raquel Casas, Examination Committee Chair
Professor of History
University of Nevada, Las Vegas

Indian Gaming has transformed the economic, political, and sociological
landscape of California. The growth of Indian casinos has had a profound impact on both
Indian and non-Indian communities alike. California tribes took the lead in |egglizi
Indian Gaming throughout the nation. The efforts of California tribes in theldége
and political process have enabled many tribal groups to rise out of poverty and to gain
prosperity that would otherwise be impossible to achieve. They have also brought
increased revenue to local communities and have provided thousands of jobs to all
Californians.

This thesis discusses the historical relationships between Native Amegrags
and the various government entities with which they have interacted. Startirgy wit
general overview of the legal history of major legislative and judiciasies affecting
all aspects of tribal-government relations, the topics narrow to a discussiendifeict
impact of court decisions both major and minor on Indian Gaming throughout the United
States. These decisions led to congressional action including the Indian Gaming
Regulatory Act which provided the foundation for legalized Indian Gaming.

California Tribes were at the forefront of these decisions, and as the leegagp

field continued to change, native groups adapted by taking their cause to the oitizens



their state. The thesis provides a detailed explanation of the compacting process, a
discussion of tribal struggles through the use of the direct initiative, and dratilus of
how this battle led to unforeseen benefits for tribal enterprises. The thesiades in

the year 2009 with a discussion of the current status of Indian Gaming in Caléodhia
future concerns that face native governments in their ongoing effortdewesater tribal

sovereignty.
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PREFACE

Driving through the California desert on a warm spring afternoon, | begin to take
note of the landscape. Among the unfinished housing projects, evidence of urban sprawl
and an uncontrolled population boom that is forcing people further away from the cooler
coastal areas and into the hotter, yet more affordable desert, are cowntiesss of
billboards beckoning people to a variety of casinos. Itis what one might expeed, a
probably very familiar to anyone who has traveled Interstate 15 Nortmtdarstow
and towards the glistening lights of Las Vegas; however, this is not the 15 Nrth.
Interstate 10 East. These billboards are not for the Luxor, Flamingo, or Circus i@
Las Vegas, but for Fantasy Springs, Agua Caliente, Pechanga, and Saboba. These
billboards, mixed among the ominous steel windmills that bring thoughts of a future that
might resemble science fiction, are a true sign of California’s presenfuture. The
signs promise entertainment and excitement to all who travel InterstatelLdjng
Southern California’s large Asian population, as is evidenced in an advertisement f
Fantasy Springs Casino that is written in several different Asian anficPacguages. It
is well known throughout Southern California that the Asian population is one of the
largest patron groups to the gaming industry. Yet, it is clear that gamingsisnupdy
attractive to the Asian population of California, but to all types of Califormegardless
of race, ethnicity, or sex. It is also apparent that Indian gaming has gainedaddaot
California, one that was not easily obtained, but one that is clearly here,tarslag
destined to be an integral part of California’s future. This realization crogs#sughts
and my words as | travel Interstate 10 towards the Cabazon Reservation in Indio,

California.
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As we continue our drive towards Indio, | begin to list each of the Indian casinos
that | can think of off the top of my head. There is Sycuan, Barona, Viejas, Harrah's
Rincon, Pauma, and Pala in the San Diego County area. Pechanga, Saboba and San
Manuel are all relatively close to the Riverside area, while FantagygSgCabazon),

Agua Caliente, Spa, Morongo, and Trump 29 are in the vicinity of resort-centered Palm
Springs. | am almost taken back at the sheer number of casinos that have seemed to
simultaneously sprout up throughout Southern California. Realizing that | have most
likely neglected to name every Indian casino in Southern California, | askfniyse

the majority of these casinos new or are they simply becoming more prominent and thus
more visible?” | do not recall there being so many casinos when | left for Nevada i
1998. Itis now March of 2003, and as | am approaching the Cabazon Reservation, |
realize that | am also approaching the culmination of five years of-dafal/frustrations.
After many setbacks and thoughts of simply giving up, | was finally cotoitige point

where | could actually begin to write this thesis.

Pulling into the parking lot of Fantasy Springs Casino, | notice the stark stontra
as compared to a typical Las Vegas casino. The structure is relathadlycentaining
the casino itself and an adjoining bowling alley, but lacking are any accortionsdi@r
overnight stays except for a small motel down the street. This layoutgaltgpmany
California Indian casinos; however, in recent years, some of the more successf
enterprises such as Pechanga and Pala have built, or are currently brgkbnigstyle
hotels that rival those of Las Vegas. The second impression that strikethmease in
which Fantasy Springs can be accessed in comparison to other propertieswgat | ha

visited in California. Many Indian casinos are located on remote resev#tiat are
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often difficult to access. Some are located along two lane highways thateaetitly,
have seen little traffic. Such is the case with Casino Pauma in northern San Dieg
County. Itis located in the middle of a large orange grove off of State Route 76.
Without the few signs telling one to “turn left ahead,” one would most likely drive past
without ever realizing that, mixed among the citrus, were people wagering thoosands
dollars. In comparison to Pauma, Fantasy Springs is adjacent to InterstatechQO;amhi
attract the eyes of anyone travelling towards Phoenix or Los Angeles.

We park next to the entrance of the Indio Pow Wow, a conglomeration of
makeshift stands that in some ways resemble a swap meet. This should not be surprising
considering the fact that a pow wow is traditionally a gathering pladeafie. License
plates on cars hail from all parts of the country: Arizona, Oklahoma, Wisconsin,sKansa
and others. It is apparent from the various bumper stickers displaying slogansef Na
pride that we are among dignified people. My favorite of all the slogans reads yttur
can trust the government, just ask an Indian.” The Pow Wow is about to open, so we
decide to head towards the entrance.

Upon entering the Indio Pow Wow, we are handed a coupon inviting us to join the
casino’s “Player’s Club.” The coupon guarantees that we will make back ahleast
amount of the price of admission to the Pow Wow by taking a free pull at their
designated slot machine. This is a clear example of how the past, present, araf future
California’s Indian population is directly connected to and affected by theingam
enterprises. Even as we symbolically take a step into the past, we aréa@mwi how

casino funds make the present and future possible.
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We are some of the first to arrive for the day’s festivities, and thus, weedeci
walk around the various stands selling a variety of Native American craftgsraducts.
Immediately, my eye is caught by a young Apache man selling hats witlattes of
different Indian Nations: Comanche, Navajo, Arapahoe, and many others. Atigitopt
connect with my native heritage, | ask, “Do you have anything Pawnee?” riwrghe
there is a hat that | instantly purchase, neglecting to try it out for skeveAvalk away,
my girlfriend chuckles. | am sure that a 225 pound white guy who looks like he has
never seen a day of sunlight, wearing a hat that is a size too small forgaistgan head
with the word “Pawnee” written across it is very amusing. Even | laugtyself,
however, | truly begin to feel a connection to the people about whom | desire to write.

The Pow Wow is truly a magnificent experience. People from across the country
have gathered to honor their ancestral traditions while praying for the well dfetheir
loved ones. Many of these loved ones have just begun to fight in the invasion of Iraqg.
The master of ceremonies proclaims: “Those who once fought against the flaggmow
for the flag that gives us our freedom. They are our warriors!” This stat@avidences
the fact that Native Americans are an integral part of our society. Naticerdaange in
age from senior citizens to toddlers, and they dance and sing with all of their soul and
strength. It is the little ones, the children, that touch my heart. They aeatheture of
Native America. They along with their parents, grandparents, and future tgerenaay
reap the benefits of better education, housing, and health care that Indian gakesg m
possible.

The Santa Ynez Chumash Nation of California’s use of casino revenues exhibits

this success. Over one-hundred Santa Ynez Chumash tribal students are currently



enrolled in colleges, universities and trade schools throughout the United Stidts. Tr
Chairman Vincent Armenta stated “Today, thanks to the revenue from our Chumash
Casino Resort, we established a generous scholarship fund that has helped our tribal
children take educational paths that were not previously available to many obalir tri
members.®

It is now 2011; at the time of originally writing this introduction in 2003 | felt that
the setbacks of a mostly economic sense would easily be overcome and that$aooul
finish my degree. Little did | realize the challenges that | would facetbeenext eight
years. Among those challenges was the loss of several important people & my lif
people that left this world before their time. They include my father and myemiot
law who both lost battles to cancer. They also include two of my mentors and original
advisors, Dr. Willard Rollings and Dr. Hal Rothman. With the stresses of life and
working in an industry that attempts to prevent people from losing their jobs during hard
economic times, there have been many instances where | felt that tros pbry life
would never be completed. However, through the inspiration of my wife Nicole, my sons
Nicholas and Samuel, my mother Debra, and my Aunt Pat | have persevered. Also wit
the assistance and extreme patience of the kind and understanding professang at UN
including Dr. Maria Raquel Casas and Dr. Sondra Cosgrove, | have finally come to the
point of completion. God has given me the strength to overcome adversity and to refuse
to quit no matter how many times it seemed like a viable option. Thereforeghpthe

following.

! Vincent Armenta, et al, “The Benefits of Indianmiag,” Tribal Leader Roundtahlé April,
2011, http://www.santaynezchumash.org/links/2011iclas/April%202010%20newsclips/Apr10_TLR.pdf
(accessed April 6, 2011).




INTRODUCTION

As stated in the preface to this work, the writing of this thesis has been an
adventure that has lasted more than a decade. | recall reading David UheiR&ins
Acrosswhen | was in Dr. Willard Rolling’s class in 1999 and thinking to myself, how
could anyone take ten years of their life to write a single book? Wellplareaged to
take longer than that.

| sit here today writing the introduction to this work one month away from
graduating and nearly thirteen years after beginning my quest for arbaigs in
History from the University of Nevada Las Vegas. It is also following ticeessful
defense of my thesis in which my committee members suggested some reansions
additional clarifying information including this introduction. | am thankful to Darisl
Raquel Casas, Dr. David Tanenhaus, Dr. William Bauer, and Dr. John Tumen for their
suggestions and guidance. Some questions included: What does this work contribute to
the field you are studying? For that case, what field does it fall intddntian,
gambling, legal or political history? What is the underlying argument and @ufpos
writing this paper?

| had to really stop and think about these questions. Both gambling and Indian
history have always intrigued me, but for different reasons. When | wasasscold,
my father took me on a cross-country trip to Wisconsin. My parents were divorced, and |
didn’t quite understand it at the time, but he was permanently moving across country.
During the trip, we stopped in Las Vegas. He allowed me to play a slot machin&lm whi

| won sixty cents. | thought it was the greatest thing in the world. Ever simaee been
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interested in gambling, not just for the action aspect, but for the atmosphereno§casi
the history, the different games, and the impact that casinos have on communiges. A f
years later, my mother and aunt took me again on a cross country trip, this time from
California to Florida to Washington, D.C. and back. We stopped at every historical
marker that we could find. From that point on, | was a history junky.

Following high school, | attended Pepperdine University. It was during this time
that | began to research my own family history and discovered that | hadd?awne
ancestry. That opened my intrigue into Native American history. For my skagis, |
wrote a brief history of the Indian Claims Commission Act of 1946. | was overwtielme
in reading the injustices that Indian Nations suffered not only prior to the ICC, Ihat in t
actual administration of the act. At this point | decided to focus on Native Aaneric
history as a field.

When first coming to Las Vegas, my goal was to become a teacher. It was in D
Willard Rollings’ seminar class that | had to think of a topic for my thesigaslin Las
Vegas, and was studying about Indian history. It was kind of like a Reeaeaist jpeitter
cup, the perfect mix of chocolate and peanut butter; Why not write about Indians and
casinos? But what to write about? At the time of writing, there was a gaarcit
literature on Indian gaming. In fact the two works that stand out, W. Dale Mason’s

Indian Gaming: Tribal Sovereignty and American Polifiagl Indian Gaming: Who

Wins?edited by Angela Mullis and David Kamper were not published until 2000
following my initial research.
What really drove me into writing this paper is what | explained in the @refac

Living in California and seeing a few small Indian casinos that wdrereit tents such
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as Pechanga, or connected to bowling alleys like Fantasy Springs, | waateterstand
why these casinos were so different. | asked myself several questionsid\fitgyers
have to pay a commission to play games? Why were casinos located in rezast ar
How was all of this possible? What made it legal? Was California unique?

To answer the questions we first discussed, this work spans various fields. It is
Native American history, legal history, gambling history, California hystand soci-
economic history combined. However, as you will read, the overall focus is on the legal
aspects of Indian gaming specific to California. One cannot understand thoge aspec
without looking to the broader field of Indian gaming. Therefore this paper begins with a
chapter regarding the history of tribal-governmental relationships. Hissoof Native

America familiar with Francis Paul Prucha’s The Great Fathiérecognize most of this

information. The understanding of the legal precedent established in the historglef trib
governmental relationships is central to understanding the development of Indiag gam
law.

Indian gaming law did not simply develop from the opening of the first tribal
casino. The second chapter of this work focuses on cases that helped to establish the
framework for Indian gaming law primarily focusing on taxation casestanuhitial
attempt of local governments to close down tribal bingo halls and card rooms. Chapter
three is devoted to the Indian Gaming Regulatory Act an@#t@zondecision in which
California Indian Nations led the way in challenging state and local@négrte into
tribal sovereignty. Chapter four examines court cases both within and outside of
California that challenged both the interpretation ofGadazorndecision and the Indian

Gaming Regulatory Act.

Xiii



California has been at the center of the Indian gaming debate for severakdecade
The first attempt to open and Indian casino was in California. Major coud lcage
involved California Indian Nations. Chapter Five is dedicated to the development of
Indian gaming in California including the transition from small operations to thefuse
the initiative process in order to force the state to negotiate tribakstatgacts
culminating in the passage of Proposition 1A in 2000 which is the basis for California’s
current Indian casinos. The final chapter deals with legal challenges andst@ange
tribal-state compacts during the Schwarzenegger administration.

The underlying purpose of this paper is to give a narrative legal history of the
development of Indian gaming specific to California. In reading actualaasand
working backwards, the research for this work was predominantly done through the use
of primary sources using the opinions of the justices involved in the cases as thell a
governmental acts, propositions and tribal-state compacts specific taithys €ne area
that | failed to utilize was law journals. At the time of writing, | wiagre interested in
the actual primary documents from the cases themselves rather thareiatenpiof
these cases; however, in hindsight they may have been a helpful resource.

This work fits into a newly developing and growing field of Indian gaming
history. Most of the writing and research for this paper was completed in 2004. As
mentioned, at the time, the two major works that | found useful covering Indian gaming

were W. Dale Mason’s Indian Gaming: Tribal Sovereignty and Americandalitd

Indian Gaming: Who Wins@dited by Angela Mullis and David Kamper. Both works

offer excellent information on the development of Indian gaming. Mason’s monograph

however, is focused primarily on New Mexico and Oklahoma with only brief mention of
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California. Indian Gaming Who Wins® an excellent source for researching California

Indian gaming, however it is a collection of essays rather than a monograph. Eusther
a bit dated as, at the time of publishing, several issues such as the passagesitid¢h
1A had yet to be resolved.

Since 2004, new works have been and continue to be published as the field of
Indian gaming continues to expand. The University of North Dakota has been
instrumental in the growth of this field. Steven Andrew Light and Kathryn Rand
directors of the Institute for the Study of Tribal Gaming Law and Polidyeatniversity

of North Dakota have written several works on this topic. Indian Gaming and Tribal

Sovereignty: The Casino Comprom{@9d05) not only devotes more time to California,

but also looks at the socio-economic aspects of Indian gaming. The authors point out that
there are a lot of misconceptions about the impacts that casinos have on the community
and show that many individuals who criticize Indian gaming are often misguided or
uninformed. This work is also important as it examines the benefits that IndiandNat

have received as a direct result of casino revenue. Rand and Light have alsogublishe
two works that | personally have not read, but that would undoubtedly have been useful

in writing this paper. Those works are a collection of the majority of egaland cases

that have impacted Indian gaming entitled Indian Gaming Law and Kab&%) and

Indian Gaming Law: Cases and Materigd®08). Having these works in 2000-2004

could have saved a lot of time, but it is good to see that this field is growing. Finelly, t
University of Nevada press has just published the work of Kenneth N. Hansem entitle

The New Politics of Indian Gaming: The Rise of Reservation InteresipS(2011). |
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look forward to reading this book; I know first-hand from my current line of work that
without money, you can’t be a player in the political game.

| hope that the readers of my work find an interesting story of how Indian gaming
has legally developed in California. The story however, has not ended. California
continues to evolve and | am confident that my work will be expanded upon in the future.
Again | thank my committee members especially Dr. Casas, the Univeirdigvada
Las Vegas, and most importantly my family. It has been a long journey and thaip

the readers of this work find my efforts helpful and enjoyabile.
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CHAPTER 1
A HISTORY OF TRIBAL-GOVERNMENTAL RELATIONSHIPS

Unlike the wildflower that seemingly sprouts overnight and then quickly withers
and dies, the growth of Indian gaming is more akin to the mighty oak with a slow
progression as it sinks its roots into the loose American soil. The roots of Indian gaming
then do not trace to the first poker game dealt or slot machine played this century on
native lands, but goes much farther back to the relationship forged between the federal
government and Indian nations at the very birth of the United States. Consequently,
understanding the evolution of this dynamic, complex, and often precarious relationship
is key to comprehending the development of Indian gaming. Therefore, an @vigal r
of U.S.-Indian relations is essential, as the history of these interactiondgs tive
groundwork for the contemporary issues surrounding Indian gaming.

Continuing the British pattern of Indian-government relations, the federal
government established a prominent position in Indian matters from the veryonoeafpti
the United States and, as time passed, its role as paternal guardianimgesaked.
The Articles of Confederation, precursor to the Constitution, inaugurated the @incipl
that the federal government, and not the states, maintained authority ovel officia
government-tribal interaction:

The United States in Congress assembled shall also have the sole and exclusive

right and power of... regulating trade and managing all affairs with thariadi

not members of any of the states, provided that the legislative right of &y sta
within its own limits be not infringed or violated.

'Francis Paul Prucha, The Great Father: The Unitett$Government and the American Indians
(Lincoln: University of Nebraska Press, 1984), x.

bid., 14.



In 1787, four years after gaining independence from England, the Northwestr@edina
declared:
The utmost good faith shall always be observed towards the Indians, their lands
and property shall never be taken from them without their consent; and in their
property, rights and liberty, these shall never be invaded or disturbed unless in
just and lawful wars authorised by congress; but laws founded in justice and
humanity shall from time to time be made, for preventing wrongs done to them,
and for preserving peace and friendship with tHem.
The idea that Congress held jurisdiction in Indian affairs became ssdidifis same year
in Philadelphia. The Commerce Clause of the Constitution included the term “and with
the Indian tribes,” thus establishing the plenary power of the U.S. government over
Indian Nations! Although benign in tone, the founders established the precedent for
government intervention in tribal affairs on a federal rather than stagk tegardless of
whether or not tribal leaders desired such action.
Treaties and commerce, intertwined hand-in-hand, entrenched the idée that t
federal government, rather than state or local governments, was toimaffitzal
interaction between whites and Indians. This does not negate the fact that daily
interactions between neighboring communities existed, but on a bureaucratic level, the
federal government was supreme. The 1789 Fort Harmar treaties witbgheisr
Confederacy established the practice that the Senate must approve ed trefatie they

took effect Adopting treaties as a legal instrument bestowed a classification of

autonomy upon tribes; however, it was not a grant of full sovereignty. The federal

3Prucha, The Great Fathds8.

YIbid., 19.

®Ibid., 19-22.



treaties prohibited tribal governments from directly dealing with fore@tions, states,

or individuals® Further, the United States declared its right to “pre-emption,” the idea

that if and when a tribal government ever decided to sell its land, only the federal
government could purchase it. In the eyes of most government officials, the question was
not “if” the tribes would sell, but “when.” In their view, the Indians were simply

occupying the land for the time being; they did not possess ultimate ownershipeiver t
territories. Land was not the only property right within the realm of fedag@rvision.
Congress also declared its sole authority to regulate all forms of combetween

whites and Indians as is evident in the many trade and intercourse laws passedheuring t
late eighteenth and early nineteenth centuries.

The trade and intercourse laws enlarged federal jurisdiction over a \@gsbfrr
white-Indian interaction. The first law, passed July 22, 1790, made all purchaseaaf Indi
lands void unless performed by public treaty between the respected tribal government
and the United States. It also provided for punishment of crimes committed by white
against Indians, particularly murderCongress first designated an “Indian Territory” in
the May 19", 1796, Intercourse Law. A boundary line was drawn to protect Creek and
Cherokee lands from white incursions in Tennessee and Georgia. And in 1796 Congress
also instituted the death penalty for any white that murdered an Indian whlgian
territory. If an Indian left his land and murdered a white, retribution aghiestdcused
was expected to issue from the tribe. In 1817, Congress modified the previous law to

include punishment of Indians who committed crimes against whites within Indian

%Prucha, The Great Fathél.

"Ibid., 31-32.



territory. In the case of murder, the federal government forced tribalgoents to
surrender the accused with the threat of military interaction and abductionajdéms

Yet, if an Anglo-American murdered an Indian, the government paid the fanthg of

victim in goods typically equal to a sum between $100 and $200, thus putting a price on
the value of an Indian’s lif®. As the laws regulating white-Indian interaction evolved,

the Supreme Court soon found itself interpreting those laws.

The Supreme Court became very active in the arena of Indian affairs during the
tenure of Chief Justice John Marshall. During the period of 1823-1832, Marshall
rendered decisions in three landmark cases collectively referred to asatshall
Trilogy.”® These rulings set precedent for future litigation concerning relationsdret
federal and tribal governments. In the 1823 decisialobhson & Graham'’s Lessees v.
Mclintosh Chief Justice Marshall declared that Indian claims to land, while not gntirel
void, were nonetheless secondary to federal cl&in¥his case arose from a dispute
between plaintiff Joshua Johnson who purchased land directly from the Illinois and
Piankeshaw tribes in 1773 and 1775, and defendant William Mcintosh who bought parts
of this same land from the United States in 1818 ruling, Marshall relied upon the
“doctrine of discovery” which, translated in simple terms, is equivalent to theeptia
the victor goes the spoils.” As a result of the American “discovery” of “rlamds, the

congueror was intrinsically granted a greater claim to land in dispute thaof tha
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conquered. In the historically influential work Uneven Ground, American Indian

Sovereignty and Federal La®avid E. Wilkins and K. Tsianina Lomawaima assert that

the doctrine of discovery “reduces Indian tribes to mere tenants, whoseldegal to
their aboriginal homelands are secondary to the claims of the discovérestiough
Marshall stopped short of completely abolishing any rights to their native land, hi
opinion was clearly a setback for Native rights.

The subsequent Marshall Trilogy decisions dealt both directly and indirattly w
the Cherokee Nation. One of the “Five Civilized Tribes,” the Cherokee adopted many
aspects of Anglo-American culture. The Cherokee were not nomadic, but had
acculturated by adopting the sedentary agricultural lifestyle thgibAsociety so
adamantly proclaimed as the bedrock of civilization. A large number of tribabarem
were not only literate in their own language, but could also speak and understand English.
The publication of a tribal newspaper, “The Cherokee Phoenix,” written in both Cherokee
and English is testament to this f&&tOn July 16, 1827, tribal leaders took the
monumental step of adopting a written constitution formulated on the example of the
United States Constitutiofi. Yet, these efforts were not enough to prevent white
encroachment onto Cherokee lands. Many in government including the “Great Father,”
President Andrew Jackson, believed it necessary to move the tribe west beyardghe a
that white farmers desired. Jackson did not view Indian tribes as sovereign, and found it

absurd to deal with tribal leaders as if they were independent of the laws ofitbe U
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States. Although Jackson publicly declared that, “This emigration should be voluntary,
for it would be as cruel as unjust to compel the aborigines to abandon the graves of their
fathers and seek a home in a distant ldndt,is clear that he planned their removal at

any cost. Congressional allies drafted a Removal Bill and, despite thstpaitéhe

Cherokee and some white sympathizers, the bill passed. The final vote was 28-19 in the
Senate and 102-97 in the House of Representdfivéhis meant nothing to the

Cherokee who were not simply going to give up and leave their traditional homelands.
They decided to appeal their case to the Supreme Court.

The second decision in the Marshall Trilogy addressed the status of Indian tribe
among legal entities. The Cherokee Nation of Georgia attempted to preventelod sta
Georgia from enforcing its laws on tribal territory. The tribe arguetthiey were
sovereign under Article 3, section 2, clause 2 of the United States Constifufibis
portion of the Constitution gives the Supreme Court jurisdiction over cases in which a
“state” is a party. The Cherokee contended that they were protected undiaugdesas
a “foreign nation, not owing allegiance to the United States, nor to any State of the
Union.”® Chief Justice Marshall, however, did not support this notion in his 1831
opinion ofCherokee Nation v. GeorgiaRather than independent nations, Marshall
labeled Indian Tribes as “domestic dependent nations.” Marshall's viecteflthe
contemporary opinion that Indians were occupants rather than owners of land. The

President, known as the “Great Father,” granted title of the land for Indian oseveét,
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this was not “ownership” in the Anglo sense of the word. In Anglo-American opinion,
Indian peoples did not and could not comprehend the concept of private ownership. It
was the divine right and duty of the Anglo-populace to take the land from Indian tribes
and cultivate it into a reflection of European ideals. Marshall held stronglysto thi
ideology, believing that Indian title to land would inevitably cease, enablinfgdeeal
government to obtain possession. While demonstrating sympathy for Native &mseric
that exceeded that of the majority of his fellow citizens, Marshall pictadidns not as
social equals, but as children stating, “Their relation to the United Statabikes that

of a ward to his guardiart® Ultimately, Marshall concluded that the Cherokee were not
protected under Article 3 of the Constitution, but he did not address the question of
whether Georgia could enforce state laws upon Indian nations within its terfitoat
guestion would be answered in 1832.

Considering Chief Justice Marshall’s rulings in the previous two cases, the 1832
decision ofWorcester v. Georgiss somewhat of a surprise. This case involved Samuel
Worcester, one of two missionaries arrested for violating GeorgidatateState law
mandated non-Indians to obtain a license and sign an oath of loyalty prior to entering
Indian territory. Worcester neglected to do this when visiting the Cherokee, soaseorg
accused Worcester and his partner Elizur Butler of encouraging the Cherokeist
removal efforts. The state deemed Worcester and Butler as threats and sulyseque
attempted to remove the missionaries. When they would not voluntarily leave, both were

arrested, tried, and sentenced to four years of “hard lalSohe convicted men
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appealed to the Supreme Court, giving John Marshall yet another chance to address the
issue of jurisdiction over Indian lands.

In contrast ta?lohnson v. McIintosAandCherokee Nation v. Georgig/orcester
v. Georgiacontained favorable language for Native Americans. Although the Cherokee
were still a “weaker power” in Marshall’s view, the nation did not “surrertder i
independence - its right to self-government, by associating with a strongéakang its
protection.®’ Contrary to previous opinions, Marshall stated that the laws of Georgia did
not extend to Indian territories, declaring the Cherokee Nation to be:

A distinct community, occupying its own territory, with boundaries accurately

described, in which the laws of Georgia can have no force, and which the citizens of

Georgia have no right to enter, but with the assent of the Cherokees themselves, or in

conformity with treaties, and with the acts of Congréss.

The Chief Justice further looked to the Commerce clause of the United States
Constitution Article 1, Section 8, clause 3, which expressly gave Congress the'fwower
regulate Commerce with foreign Nations, among the several States, artleMihdian
tribes.”” Marshall used this foundation in declaring, “The treaties and laws of the United
States contemplate the Indian Territory as completely separatedhabof the States;
and provide that all intercourse with them shall be carried on exclusively by the
government of the Unior” The states lacked the authority to interfere or intervene in

Indian affairs unless expressly authorized to do so by an act of Congressorttaace

with this ruling, only the federal government could directly deal with Indianmst

Worcester v. Georgj@1 U.S. 515 (1832).; Prucha, The Great Faffier
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The language of Marshall’s decision was clearly a setback for tieeo$tat
Georgia. However, Marshall’s ruling failed to prevent the removal of the Cheaoklee
the other “civilized” tribes to the west. The use of a technicality enablethtiees
bypass the court’s decision. Georgia simply ignored the court’s mandateitser¢he
convictions of Worcester and Butler and to release them. If the state forefalied the
court’s instructions, then the court could order federal marshals to Geoogaer to
free the men. By not acting, the state prevented such action. Jackson steged, “T
decision of the Supreme Court has fell still born, and they cannot coerce Gegrgid to
to its mandate? The court adjourned before resolving the issue, and Jackson quickly
seized the opportunity to act. The president asked Georgia’s governor to pardon the
missionaries and he complied. The American Board of Commissioners for Foreign
Missions persuaded their missionaries to accept the offer of pardon, thus bringing a
settlement to the original cause of action for the case.

Jackson ignored the remaining aspects of Marshall’'s decision and procedded wit
his plan to remove the Indians to the west. He authorized removal treaties drawn up f
the Choctaw, Creek, Chickasaw, and most famously the Cherokee. The Seminole of
Florida attempted to prevent emigration, and fought the U.S. in two wars. Some
Seminoles managed to stay on their lands, but inevitably the government forced many
from their Native homes. The federal government forced more than 60,000 people from
the “Five Civilized Tribes” west. The removal caused great discontent arah&dism
between groups that advocated leaving traditional lands and those who adamantly

opposed leaving. The journey itself was disastrous for many, most notably & acor
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Cherokee that died on the “Trail of Teaf$.Jackson’s policy of removal not only
affected the tribes of the east, but set the precedent for removing Indianarfy lands
that the federal government deemed desirable. Jackson and his supporters betieved tha
migration west was a permanent solution to the “Indian problem,” however it simply
delayed the issue. As the American nation continued to grow and expand west, conflicts
ensued between whites and Indians, forcing the federal government to act.

While Chief Justice John Marshall and the judicial branch of government
established the foundational groundwork for Native American litigation, theldége
branch created a special department to deal specifically with Indias.isGmeMarch 11,
1824, without any type of Congressional authorization, Secretary of War John C.
Calhoun initialized the Bureau of Indian Affairs, also known as the Office ofrindia
Affairs. He appointed Thomas L. McKenney, former Superintendent of Indian Trade, to
head the bureat. A philanthropic man, McKenney appears to have been generally
concerned with the well being of Native AmericadMcKenney gained valuable
experience during his tenure with the Office of Indian Trade during whmehtie was
the strongest proponent of the “factory system.” George Washington initiatia tiey
system in which government trading houses provided Indians essential items such a
rifles for hunting, clothing, cooking utensils, and agricultural equipment on adding
basis. The idea was not to create a profitable business, but to provide the Natives with a
means for becoming “civilized.” McKenney expanded upon this idea by promoting

education and instruction in becoming an ideal farmer. He advocated openirgnalnati
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school system for Indians paid for with funds accrued by expanding the factmmsys
This did not sit well with traders (such as John Jacob Astor, owner of the Amédcan
Company) who were in the business of making profits. Astor’s political connection in
Washington, Senator Thomas Hart Benton, accused McKenney of mismanagement of
goods and convinced Congress to instead abolish the factory system i IT822.

defeat did not prevent McKenney from continuing his efforts of civilizing the misdia
however, in his new position as head of the Bureau of Indian Affairs.

During McKenney’s leadership, from 1824-1830, Indian affairs had been treated
as a special category of the War Department. Now with much of the focus berw plac
upon managing appropriations for annuities and administering the civilization of Indians
it became apparent that creating a separate department for Indiarsrttet handled
more than war was necessary. Following McKenney’s departure, Congretsdlypff
created the Indian Department in 1832. Under the supervision of the War Department,
this subdivision was at first a loose conglomeration of all individuals assignedida In
matters throughout the government. In 1834, although still under the canopy of the War
Department, the Bureau of Indian Affairs officially became a separaity within the
federal government charged with the duty of managing Indian concerns. The Blrea
Indian Affairs in effect acted as a conduit of the paternalistic idealsybgated from the
executive, legislative, and judicial branches from the inception of the rfatiorihe

Bureau’s view, Native Americans simply did not know what was best for theraselve
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Therefore, it was up to the bureau to enlighten them with the proper way to become
civilized.

At the turn of the nineteenth century, the Second Great Awakening energized a
new zeal of Protestant Christianity throughout the country. This missionatyesied
throughout the century and was reflected in the leadership and goals of the Bureau of
Indian Affairs. Adopting the principles of evangelicalism, the Bureau began to endow
the Native people with a biblical desire to tame the land. The views of thalBuerely
reflected the ideals of contemporary society: agriculture and private fyoyee the
key elements to civilization. The desire to nomadically hunt and communally skdare ha
to be replaced with the aspiration to farm on an individual and privately owned basis.
The Bible commanded the people to be “tillers of the soil,” and in order to meet that
command, the Bureau found it necessary to provide the means for Indians to become
horticulturalists. Therefore, the Bureau continued the policy of giving peeardt
providing annuities practiced during the factory system.

Annuities were grants of money or goods given to tribes as a result of treaties
between tribal governments and the U.S. As the name implies, they were usually
distributed on an annual or semiannual basis. Extra money was often granted in order to
pay off any debts that the tribe might owe to local traders. The fedesingosnt
viewed traders as a vice that weakened their efforts among Native ¢obpaging in
alcohol or causing great indebtedness because of unfair trade practieeBuré&au
intended that the supply of goods was to create peace and to benefit tribal nigmbers
providing agriculture supplies, guaranteeing a fair price for trade, and preyte

negative effects of vices such as alcohol which was illegal to trade; howeeolicy
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often had the deleterious effect of making groups dependent upon the federal
government. If annuities did not arrive on time, or were simply neglected rdigast
effects such as starvation could octur.

As the century progressed, the idea of persuading Indians to adapt to the ways of
white society transformed into the belief that tribes must be forced to confogaties
were no longer agreements between two separate powers, but instead ayméaais b
the federal government could achieve its objectives under a legal guise. Thg shif
reflected in a comparison of the language of T. Hartley Crawford commissibimelian
Affairs from 1838 to 1845, and Luke Lea, commissioner from 1850 to 1853. Crawford
viewed Indians as equals that simply needed time to adapt:

It is proved, | think, conclusively, that it is in no respect inferior to our own race,

except in being less fortunately circumstanced. As great an aptituéaroiniy

the letters, the pursuits, and arts of civilized life, is evident; if their psegse

slow, so has it been with us and with masses of men in all nations an# ages.
Contrarily, Lea believed that Native Americans were simply full otitjrey pride” and
should be forced to “resort to agricultural labor or stafvelhus, the formation of a
reservation system became paramount to the Bureau. By segregating the fhode
the white populace, the Bureau believed that it could force civilization upon tribal
members while removing an impediment to national progress. The principle of mgyilizi

the Indians and making them a reflection of general society no longer was aisagges

but a command.
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As the American populace continued its westward expansion, the “Indian
Problem” became increasingly troublesome. In 1849, the Bureau of Indian Affairs
moved from the War Department to the newly organized Department of the Interior.
Despite the change, the Bureau remained steadfastly focused upon removing any
obstacles that Native societies posed in preventing the advancement of western
civilization. The method of choice in achieving this goal was the forced placement
tribal members upon reservations secluded from the white populace. In this manner,
tribes would not only be out of the path of expansion, but their acculturation and
refinement to the ways of white civilization could be expedited without intedereThe
Civil War briefly interrupted the efforts of the Bureau as some southbastincluding
the “Five Civilized Tribes,” signed treaties with the Confederacy. Maoygs appear to
have been treated in a more favorable manner by the Confederate governmerththan wi
the Union. However, with the end of the war, any gains that tribal leaders madeewith t
Confederacy became moot. With the war behind them, the Bureau resumed its efforts of
placing Indian people on reservations with the full backing of the federal gosetfim

Following the Civil War Christians resumed their role as civilizinghége
Corruption among agents led Congress and the president to appoint Christian men that
they assumed were morally superior to oversee Indian affairs. On April 10, 1869,
Congress established the Board of Indian Commissioners, a group of Chrediens le
that equally shared the responsibility for disbursement of appropriations todmdih

the Secretary of the Interiér.The Board wanted to shift away from the granting of
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monetary annuities, which in their opinion led to idleness, and to do away with the treaty
making system. Congress also deemed Indians to be defeated and thereforéngot wort
of treaties. Indian agencies were split amongst several differgnousl organizations

which eventually led to interdenominational rivalry. Often, groups appeared to be more
interested in simply maintaining their Christian image in comparison with offoech
affiliations rather than actually focusing on helping the Native peoples uraecharge.
Christian men did no better at running Indian affairs than non-Christians asdrey w
untrained in running large bureaucracies.

Despite these problems, the influence of religious doctrine upon the federal
government remained profound. The beliefs preached by theological groups became
policy in 1871, as the Indian Appropriation Act ended the era of treaty nak#glo-
society no longer viewed Indian tribes as semi-independent entities, butasoletyds
of the government that eventually were to be assimilated, individualized, andntwade i
citizens. Assimilation could only be achieved by giving up the Indian way ofnde a
moving to a reservation. On the reservation, one would be free to learn the superiority of
agriculture, individual ownership of property, and Christianity away from thregiomg
influence of white society. If this was not done voluntarily, then militaryeferould
compel the Indians to live on reservations. Leaders in the federal governmevedbeli
that they were looking out for the best interest of the Indians. Resistancey; uneive
was simply a reflection of the fact that Indian people did not know what was truly

beneficial for themselves and for the future of the nation as a whole. Through
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concentrating Indians on reservations, the Government could achieve its fraé goa
opening the remaining Indian territory to white settlement.

Possessed of a standing army for the first time following the Civil Wdetlezal
government set out to defeat its native population once and for all. By the last two
decades of the nineteenth century, following several “Indian Wars,” the tpagbri
Indians within the country were placed upon reservations. Using the standands set i
earlier decades, the government was close to achieving its goals. Theeshlistacl
westward expansion had been removed, and the efforts to civilize Indians could proceed.
However, a shift in ideology occurred among the religious leadership thatydirect
affected government policy. Reformers who had worked with freed slaves introduced
this new ideology; they wanted to treat Indians the same as the emahsipaes and to
integrate them into white society. Reservations, the saving grace of Iriejamelie now
viewed as an obstacle to the ultimate goal of citizenship. Indians did not falltbader
protections and guidelines of the law as did the rest of white society. In thefeye
many, this was unfair to the Indians themselves, “we owe it to them, and to asirselve
teach them the majesty of civilized law, and to extend to them its protectiontalyains
lawless among themselves.”

The Indian Rights Association, a Christian organization founded in Philadelphia
in 1882, believed that Indians were treated unfairly because they were nothénide.t
The group was concerned that unscrupulous individuals might find an ignorant Indian
who did not know that he was being taken advantage of and swindle him. Additionally,

in their view, reservations promoted segregation rather than assimilationnsimdiee

3%Prucha, The Great Fathdr95.

16



supposed to learn the benefits of agriculture and private ownership of land; however, the
disbursement of annuities and rations led many Christian reformers to believe that
Indians were simply being taught laziness and dependency upon the government. Most
in American society pointed to the great amount of “excess” land that theydukli
reservation Indians were not utilizing. The public began to call for the openinig of t
land to white settlement, and for the allotment of land to Indians in a specifeadjacr
amount. It was believed that an individual only needed a certain amount of land to
sustain himself and his family. By selling the land that was not in use, it couldoedope
to cultivation by white farmers. They, in turn, could show by example the benefits of
agriculture and teach the Indians how to be self-sufficient. Any procesdste sale of
land could be used to promote civilization and education within the tribe.

The idea of allotting land to individual Indians became official policy in the 1887
Dawes Act. Originally proposed by Texas Senator Richard Coke, the act toakigs
from Massachusetts Senator and chairman of the Committee on Indian Affairg,LHe
Dawes? The legislation enabled the President to designate one-hundred and sixty acre
lots to each head of family within a tribe. Smaller acreage amounts cogitdriied to
single individuals and minors. Tribal members were allowed to choose their allotment
pending approval by the Secretary of the Interior. If an individual did not seitatile
land for himself within four years, then the President or Indian agent would make the
selection. A patent was given to each land-owner stating that the government wduld hol
title for a twenty-five year trust period. At the end of this time, the govenhm

relinquished title and granted the land to the tribal member in fee simple. Adlsdrocel
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became open to negotiation for sale. The proceeds of such sale were to be maced int
Treasury fund solely for education and civilization purposes. Most importantlyaonce
Indian received his allotment, he became a U.S. citizen.

In theory, the government envisioned allotment as a means of turning Indians into
mirror-images of their white neighbors. The practical application of adiotrxhibited
the problems in this theory, however. To begin, the Dawes Act did not universally apply
to all Indian tribes. Within Indian Territory, the “Five Civilized Tribé€herokee,
Choctaw, Chickasaw, Creek, and Seminole), the Osage, Miami, Peoria, and Sac and Fox,
were excluded from the act. In addition, the Seneca of New York, and some
Santee/Dakota in Nebraska were also exempt. Second, allotment did not bring about a
sudden adoption of agriculture as reformers had intended. In many cases, people such as
the elderly or students away at school, were incapable of tending to their land. Ve resol
this, Congress allowed the disabled and those who had an “inability” to utilize their
allotment to lease out their land. This, however, was a further hindrance to thatattem
to turn Indians into farmers. Many simply used rented land as a source of incibimet wi
attempting to cultivate the soil themselves. The Dawes Act accomplishestitiotion
of Native holdings. Territory belonging to Indian tribes was reduced byp&ftgent in a
twenty year span declining from 155,632,312 acres in 1881 to 77,865,373 acres¥h 1900.
Only 5,409,430 acres were allotted to individuals. The Dawes Act increased

opportunities for prosperity for the majority of Americans at the expen$e arfibal
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minorities. Despite the results, the drive to assimilate Native Ameriicenthe
American mainstream continued, all in the name of progress.

A general call to make Native Americans subject to the nation’s laws
accompanied support for allotment. Most in society believed that holding Indians to a
different standard was not only unfair to whites, who were expected to obey the law, but
also an injustice to thimdians themselves who were denied the privilege of living in a
lawful society. The United States Supreme Court exacerbated this behiefrudibg of
Ex Parte Crow Dogdecided December 17, 1883The court tried Crow Dog, a member
of the Brule” band of the Lakota nation, for murder in the death of Chief Spotted Tail,
also a member of the Brule”. The territorial court of Dakota sentencedyguo
death with the execution to be carried out on January 14,*1884.

Walter H. Smith and A.J. Plowman appealed the case to the Supreme Court on
behalf of Crow Dog. In the prayer of their petition, counsel asked the court tagrant
writ of habeas corpus in order to free their client from an alleged illegaisomment.

They argued that the United States did not hold jurisdiction over crimes cewhimytt

one Indian against another. The court agreed in a review of section 5339 of the Revised
Statutes which stated, “every person who commits murder ... within any fort, arsenal
dock-yard, magazine, or in any other place or district of country under the exclusive
jurisdiction of the United States ... shall suffer dedthThe court considered the fact

that Title 28 of the Revised Statutes directly dealt with Indians and includedhmeamis
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for crimes. However, these punishments focused solely on crimes committedams Indi
against whites or whites against Indians. They did not provide any basis for
reprimanding an Indian who acted against another Indian. In fact, section 2146
specifically stated, “The preceding section shall not be construed to extendds c
committed by one Indian against the person or property of another IndidnThe court
pointed to this exclusion as a primary basis for deeming the conviction of CroasDog
“illegal and void.” Although the territorial court held jurisdiction over Indian versus
white or white versus Indian offenses, it could not prosecute purely Indiarrgnatte
Further, the court expressed the opinion that it was unreasonable to expect tribaksnem
to be subject to a code of law that was unknown to them:
It tries them not by their peers, nor by the customs of their people, nor the law of
their land, but by superiors of a different race, according to the law of a social
state of which they have an imperfect conception, and which is opposed to the
traditions of their history, to the habits of their lives, to the strongest prejuafices
their savage nature; one which measures the red man’s revenge by the afiaxims
the white man’s moralit§?.
Ultimately, the court determined that to concur with the federal governmegiisant
would necessitate a reversal of the long standing policy of leaving potetgal matters
to the jurisdiction of tribal governments. Crow Dog was thus ordered released amld spare
execution.
Neither the general public nor political leaders were pleased with treatect

the court. Only an act of Congress could change the jurisdictional boundaries of federal

law; thus, Congress acted quickly to make Indians subject to certain drawisa The
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Major Crimes Act of 1885 enumerated seven offenses: murder, manslaughter, rape
assault with intent to kill, arson, burglary, and larc&nyhe federal government could
punish any Indian that committed one of these offenses against another Indian.s€ongre
granted the jurisdictional power that the federal government so adamantlgldesire
however, it was not long before this authority was questioned. A little more than a yea
after Congress passed the Major Crimes Act, the Supreme Court determined its
constitutional validity.

United States v. Kagan@ame to the Supreme Court on a Certificate of Division
of Opinion between the circuit judge and district judge for the district ofdCai#:
The two judges could not reach the same conclusion in deciding the fate of Kagama, al
known as “Pactah Billy,” or his accomplice Mahawaha, also known as “Ben.” Both were
members of the Hoopa Valley reservation and were charged in the murder of a fellow
tribal member lyouse or “Ike.” The crime of murder was one of the sested In the
Major Crimes Act, thus making the actions of Kagama subject to federal iguthidre
Court, however, questioned whether Congress had violated the Constitution and thus
created an invalid law. They first studied the language of the Major Crimeswatt w
provided a clear distinction between crimes committed within a territoryhase within
a state. If one of the seven major crimes was committed within a teofttre United
States, then the laws of that territory were observed. The proper venue for aiay judi

proceedings was the territorial courts. It made no difference whetherithe was

418 USC § 1153. The Major Crimes Act has been aewsdveral times since its original
passage. In addition to the original crimes listbd act currently covers seven additional offsnse
kidnapping, incest, assault with a dangerous weaggsault resulting in serious bodily injury, assaith
intent to commit rape, robbery, and felonious sérualestation of a minor.

**United States v. Kagam418 U.S. 375, 6 S. Ct. 1109, 30 L.Ed. 228 (1886).
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committed on or off of a reservatiéh Conversely, if the crime was committed within

the boundaries of a state, then the federal government maintained control over all
proceedings. In addition, the crime must have been committed within the boundaries of a
reservation for these aspects to apply. As the court observed, this legisiasimew in

the fact that these provisions were specifically written for crimneswitted by one

Indian against another.

The Court found little assistance from the Constitution itself, and declareti¢hat t
document is “almost silent in regard to the relations of the government which was
established by it to the numerous tribes of Indians within its bortiets.the minds of
the justices, the Commerce Clause was not intended to be used as a basis for the
formulation of a system of criminal laws. Looking to John Marshall’s opinion in
Cherokee Nation v. Georgithe Court reiterated the point that Indian tribes were neither
states nor nations containing full sovereignty, but were domestic dependens néth
a semi-independent stattisFollowing this definition, Justice Samuel F. Miller, author of
the court’s opinion, stated that only two types of sovereignties existed within the
geographical boundaries of the United States. These classifications cerad &ad
state. As Miller declared, “There may be cities, counties, and other orgjdades,
with limited legislative functions, but they are all derived from, or existibordination
to one or the other of thes®&."Citing case law in the matter Bfurphy v. Ramseyhe

Court determined that the United States drew its power from “the ownership of the

“Kagama 118 U.S. at 376-377.
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country in which the territories are, and the right of exclusive sovereidgnohwnust
exist in the national government, and can be found nowhere’tl$&i% statement
restated the position that Indian tribes merely maintained a “possessory tightsbil,”
but the United States held ultimate title to the land.

Following the Indian Appropriation Act of 1871, the relationships between Indian
tribes and the United States were no longer governed by treaties, but dictalietysol
Congressional acts. Ex Parte Crow Dogthe Court pointed to the lack of
Congressional action regarding the act of murder by one Indian against asaher a
justification for the release of Crow Dog. To fill that gap, Congress passed jbe Ma
Crimes Act. Justice Miller agreed with the position that Congress maadtthe right to
create and enforce laws that were within the realm of federal authorigyMajor
Crimes Act was an extension of this authority, and thus was not a violation of the
Constitution. The only remaining question was whether the defendants Kagama and
Mahawaha fell under federal or state jurisdiction. The crime in this irestaas
committed entirely within the physical limitations of a reservation lacetean existing
state. These conditions determined that the federal government held the right of
prosecution at the exclusion of the state.

United States v. Kagameot only solidified the position of the federal
government in intervening in Indian affairs, but established an important preteatent
would limit the ability of state governments from interfering in Indian ensit A state

could not pass a law concerning Indian tribes. Only the federal government, thmough a

*Murphy v. Ramseyl114 U.S. 44; S.C. Sup. Ct. Rep. 747 (1885).

23



act of Congress could create laws that affected Indian rights. Thisspremuld stand
until later in the twentieth century.

Early in the twentieth century, new challenges forced the legislature anjydi
to examine existing policies governing Native Americans. On October 23, 1902,
arguments commenced in the caseaie Wolf v. Hitchcock Counsel for the plaintiff
Lone Wolf, a Kiowa Indian, contended that allotment of tribal lands and subsequent sale
of “excess” lands of the Kiowa, Comanche, and Apache tribes was a violation of t
1867 Medicine Lodge treaty and therefore an abuse of congressional power. Within the
terms of the treaty, the United States and respective tribal leadeesl dlgat any cession
of reservation land would be invalid “unless executed and signed by at least thtlee-four
of all the adult male Indians occupying the safePlaintiffs argued that not only were
there not enough signatures to constitute three-fourths of the male population, but that a
large portion of the collected signatures were obtained through coercion ogésyfor
The case was taken under submission and ruled on January 5, 1903.

Justice Edward D. White’s written opinion reinforced the view maintained by the
majority of the American populace that Indian nations were subordinate ta#ralfe
government and through that government to the will of the majority. Regardless of
whether the United States violated the treaty of Medicine Lodge, coruyralsgower
was absolute and unquestionable: “Plenary authority over the tribal relatidres of t

Indians has been exercised from the beginning, and the power has always beehadeeme

> one Wolf v. Hitchcock187 U.S. 533, 23 S. Ct. 216 47 L. Ed. 299 (1903).

2d. at 554.
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political one, not subject to be controlled by the judicial department of the goverrient.”
The court reiterated the sentiment of former Supreme Court opinions that Inchahs si
held a right of occupancy to land. Actual title and ultimate ownership of the land
belonged to the United States. Treaty provisions such as the three-fourths rule of
Medicine Lodge could “deprive Congress, in a possible emergency, when thaitgeces
might be urgent for a partition and disposal of the tribal lands, of all power to thet, if
assent of the Indians could not be obtairfédTherefore, Justice White explained that it
was a necessary and inherent congressional right to abrogate treatyweqtsreThe

court did not expand upon the definition of an “emergency,” but declared that Congress
would only act in the best interests of the nation’s wards: “We must presume that
Congress acted in perfect good faith in the dealings with the Indians of which tampla

is made, and that the legislative branch of government exercised its bestpdgthe
premises.”* It would appear that this logic contradicted the Indian Appropriation Act of
1871 that specified, “but no obligation of any treaty lawfully made and ratifiddany

such Indian nation or tribe prior to March 3d, 1871, shall be hereby invalidated or
impaired.®™ Yet, in a somewhat puzzling manner, the court pointed to this very passage
as justification of the authority of Congress to overturn or bypass the Medicige Lod
treaty. The fact that Indians had been decimated and reduced to more of a nuisance tha
a threat empowered the Court to feel that there would be no negative repercussions or

public scrutiny in breaking treaty agreements.

%3Lone Wolf 187 U.S. at 565.
54d. at 564.
9d. at 568.

*8Section 2079 of the Revised Statutes.

25



Two years afteLone Wolf the Supreme Court delivered another blow to tribal
interests; however, unlike former decisions, the rulingpahe Matter of the Application
of Albert Heff for a Writ of Habeas Corpusas equally detrimental to federal authofity.
The case directly concerned the arrest of Heff, a non-Indian, for the sdé®lodl to an
Indian. Heff contended that his arrest and subsequent conviction under the Congressional
Act of January 30, 1897, was unconstitutional. The act made sale of any kind of liquor to
an Indian that had either received an allotment held in trust by the governmexs siillv
currently a ward of the government, illegal and punishable by imprisonment and
monetary fine$? Justice David J. Brewer delivered the opinion of the court, which
determined that the matter was beyond federal control.

In ruling that the federal government had overstepped its authority, the Supreme
Court superseded congressional intention in the 1887 Dawes Act. Justice Bagseer st
that, upon accepting allotment, an Indian became a citizen of the United States and t
respective state in which he or she resided regardless of whether or not therdaligas
currently held in trust by the federal government:

In the first place, it is hardly to be supposed that Congress would legislate-twenty

five years in advance in respect to the general status of these Indians r.a$o fa

his political status is concerned, the allottee is declared to be a citin@hthat

he will be a citizen after twenty-five years have passed and a second patent s

have been issu€d.

Having become a citizen of the state in which he or she resided, an Indian was no longe

subject to federal policing power, but was entirely under the laws of that state.

In Re Heff 197 U.S. 488, 25 S. Ct. 506, 49 L. Ed. 848 (1905)
8d. at 490.

*9d. at 502-503.
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Jurisdictional authority in this manner either belonged to the state or to thd federa
government, it could not be split between both as Justice Brewer declared, “Tihere is
these police matters no such thing as a divided sovereignty. Jurisdiction is wistdy e
in either the state or the nation, and not divided between thétwikitempts to claim

that liquor sales fell under the Commerce Clause of the constitution or intem@lee
laws were moot. The Supreme Court granted Heff’'s petition for a writ of halpas co
and released him.

Beyond the manifest issue of liquor sales to Indians, a brief passage within the
court’s decision held the potential to dramatically transform the trilo@irée relationship
paradigm. The statement read:

Of late years a new policy has found expression in the legislation of Cengras

policy which looks to the breaking up of tribal relations, the establishing of the

separate Indians in individual homes, free from national guardianship and charged
with all the rights and obligations of citizens of the United States. Of the mdwer

the government to carry out this policy there can be no doubt. Itis under no

constitutional obligation to perpetually continue the relationship of guardian and
ward. It may at any time abandon its guardianship and leave the ward to assume
and be subject to all the privileges and burdens of one sui juris. And it is for

Congress to determine when and how that relationship of guardianship shall be

abandoned:

By this definition, Congress could arbitrarily decide to simply remove itegiioh over
Indian tribes and cease to provide assistance to tribal members. This surpassepethe
of Lone Wolfas Congress could not only abrogate treaty stipulations, but could
completely renege on all promises made to Indians. The cddefipointed to what

they viewed as a congressional and popular trend of legislation that was |eadingst

the goal of terminating the federal trust relationship. In the court’s vigswybal was

%91 Re Heff 197 U.S. at 506.

54d. at 499.
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achieved once an Indian became a citizen; receipt of allotment denotedstitjz status,
which ended the federal government’s trust responsibility. The door was now open for
Congress to end its role as guardian and provider for Indian nations.

Congress was not ready to end the special relationship with its “wards” and wa
equally reluctant to give up jurisdictional authority to the states. ponse tdHeff,
Congress passed the Burke Act in 1906. The Burke Act amended the 1887 Dawes Act in
a manner that delayed citizenship to Indian allottees and reaffirmed|feoiatral in
Indian matters. The act specifically stated, “That at the expiratithredfust period and
when the lands have been conveyed to the Indians by patent in fee...” Indians would
become citizens and subject to the civil and criminal laws of the state torieimi
which they resideéf. Further, Congress made clear, “That until the issuance of fee-
simple patents all allottees to whom trust patents shall hereafter be sésllebe subject
to the exclusive jurisdiction of the United Stat&The Burke Act clearly demonstrated
that the Supreme Court had misinterpreted congressional intention in the Dawe#g\ct i
Heff ruling While the idea of eventually ending the guardianship role of the federal
government may have floated around the halls of Congress, the legislature dethahde
the timing of such an event be left in their hands.

A decade after the Burke Act, the Supreme Court acknowledged Congress’
objection to their opinion ikeff and reversed the ruling of the prior coudnited States

v. Nice decided June 15, 1916, proclaimed the principle that, “Citizenship is not

52Burke Act of 1906, 34 Stat. 183.

%3d. at 183. The Burke Act of 1906 amended the 1B&®es Act, but did not apply to Indians
within Indian Territory (modern day Oklahoma).
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incompatible with tribal existence or continued guardianstigsimilar to the issue in

Heff, United States v. Nicairectly addressed congressional authority in regulating liquor
trade to Indians. Justice Willis Van Devanter’s opinion examined many cditie s
documents that Justice David J. Brewer had reviewed in 1905. Contrary to the previous
conclusion, Van Devanter found that Congress did not exceed its limits over Indian
matters. Not only did the Commerce Clause support the federal governmenttpositi
but further, allotment under the Dawes Act did not indicate termination of the
government’s role as guardian to Indian nations. Van Devanter stated, “Acctod
familiar rule, legislation affecting the Indians is to be construed in ititeirest, and a
purpose to make a radical departure is not lightly inferfedheHeff decision was a
complete change in policy and one which was unfavorable to Indian interests, thus
violating this rule. In scrutinizing the language of the Dawes Act, Van Dawvant
concluded that the premise that the words “were to be taken with some implied
limitations, and not literally, is obviou&®” The fact that an Indian received an allotment,
or even gained citizenship did not make him fully subject to state laws. Congress
expressly retained control over matters such as education, civilizingse#iod liquor
trafficking. State laws could not impede upon federal goals. The question of wisch la
a state could enforce and the jurisdictional struggle between state andl federa

governments would continue throughout the twentieth century.

®¥United States v. Nige241 U.S. 591, 36 S.Ct. 696, 60 L.Ed. 1192 (1916).

%9d. at 241.

%9d.
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Two significant events influenced federal Indian policy in the 1920s. The first
was the passing of the Indian Citizenship Act in 1924. Many Native Americdns ha
already achieved citizenship status before this act. In 1901, all of tl@dnaithin
Oklahoma, the former Indian Territory, became citizens. The government atgedyr
citizenship to Indians who adapted Anglo-American culture and left tribstiesde. In
1919, Congress determined that any soldier that had fought in World War | and was
given an honorable discharge could gain citizenship without losing any rights to triba
property®” As an outgrowth of this patriotic ideal, the American public called for the
extension of such a privilege to all Indians. Congress heeded this call in 1924, making all
Indians United States citizens. This label, however, did not end the right of an individual
to also be a tribal member. Congress protected property rights and ensured that the
federal trust responsibility remained intact. As the coudninied States v. Nidead
determined, citizenship and tribal existence could coexist.

The second event was the introduction of John Collier as a major player in the
formation of Indian policy. Historian Francis Paul Prucha labels Collier ds¢ m
prominent figure in the history of American Indian policy. Collier’'s work for the
People’s Institute of New York City, a group that helped immigrants adape tio lif
America by offering cultural lectures, exhibited his belief in building comitres
through cooperative work rather than competition and a desire to replace materialis
values with moral ones. A visit to the Pueblo Indians in the early 1920s led Collier to
believe that he could restore Indian culture, autonomy, and return the land to communal

ownership rather than individual allotment. Collier formed the American Inde@nSe

%Prucha, The Great Fath@67.
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Association in 1923 as a means of protecting Indian rights. The associationystrongl
criticized the Bureau of Indian Affairs for a lack of concern for Indian neellsy T
pointed to the failure of schools, poor health conditions on reservations, and the
tremendous loss of tribal land. Rather than forcing failed procedures upon tribes, Col
advocated reforms that would recognize cultural pride and maintain trathtaiues.

His efforts were recognized at a national level, leading Presidemklifr®. Roosevelt,
with persuasion by Secretary of the Interior Harold L. Ickes, to appoint Cadlie
Commissioner of Indian Affairs. Collier took office on April 21, 1933 during a decade
that became a watershed in federal Indian policy. A strong opponent of allotrokiet, C
prepared legislation to attempt to reverse the disastrous consequencesadéthis f
initiative.

The Wheeler-Howard Act, also known as The Indian Reorganization Act passed
Congress on June 18, 1984Excluding the Natives of Oklahoma and Alaska, the act
ended allotment across the rest of the nation and extended the trust period placed on
Indian lands for an indefinite amount of time, which could only be ended by
congressional action. The federal government returned remaining surplus landd that ha
not been allotted to tribal ownership. The act prohibited sale or exchange of lassts unl
the Secretary of the Interior deemed the exchange to be favorable to the goal of
consolidating Indian holdings. It created monetary funds to assist Indian nations
including $250,000 per year for tuition in vocational or trade schools, $10,000,000 in a

revolving fund for loans to foster economic development, and $250,000 per year for the

%prucha, The Great Fath&17.

*Wheeler-Howard Act, 48 Stat. 984, 25 U.S.C. §46deet
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formation of chartered corporations and other tribal organizatiohke establishment of
these corporations under Section 16 of the act was a step in the direction of granéing som
autonomy to tribal groups. Any tribe could adopt a constitution and bylaws which would
become effective once approved by a majority of all adult members. The lawibale t
governments the power to employ legal counsel, to prevent the sale or lease of tribal
lands, and to negotiate with federal, state, and local governments. However, one
overshadowing aspect of paternalism existed in all of these provisions; thta8eof

the Interior still approved or denied everything. The Wheeler-Howard Achaa

arbitrarily forced upon Indian tribes. In a special election, each group had the thoi
accept or deny the act by majority vote. One-hundred and eighty one tribgteddbe

act, seventy-seven rejected it, and the government defaulted fourteen intoresecbgta
failure to vote. Within ten years, ninety-three tribes had constitutions andsbgtalthe
Secretary of the Interior granted charters to seventy-three gfoups.

The Wheeler-Howard Act was just one of several ways that John Collier
attempted to promote the well-being of Native people. Collier also helped to organize
several organizations that mirrored those of Roosevelt's New Deal. Roosevelt dpprove
the creation of the Indian Civilian Conservation Corps to combat poverty on resesvati
Much like the larger Civilian Conservation Corps, the Indian version maintained camps
for single and married men to help conserve reservation land and teach indusidl skill

Other agencies such as the Public Works Administration, Works Progress

"“Wheeler-Howard Act, 48 Stat. 984, 25 U.S.C. §46889, 10, 11.

Prucha, The Great Fath&?4.

"bid., The Great FatheB20.
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Administration, and Agricultural Adjustment Administration were beneftadhdian
needs.

Despite these efforts, and the passing of the Wheeler-Howard Act, Calker fa
the political opposition that is common place in bureaucratic settings. Hie ttesreate
an Indian Claims Commission to settle tribal land claims against the gostetrfened
defeat in the Senate in 1937Many politicians claimed that Collier’s initiatives called
for a reversion to tribalism and were against civilization and citizenship. e
Committee on Indian Affairs prepared two vindictive reports that greatlydthrm
Collier's reputation and damaged his efforts to complete his vision for Indogs tri
Finally in 1945, Jed Johnson, chairman of the House Appropriations sub-committee on
Interior Appropriations, threatened to cut tribal appropriations if Collier didasogm.
Tired of the political bickering, on January 19, 1945, Collier stepped down from his
position as Commissioner of Indian Affairs.

Collier’s plans held some shortcomings, including the fact that larger tribal
governments (such as the Navajo who rejected the act) did not always worbuios gr
accustomed to operating on a smaller traditional basis. While Collievéxtlieat he
was reintroducing traditional culture among Indians, most Indians saw diits &6
interference on the same level as past reformers. Additionally, theoareétribal
organizations often led to factionalism within the tribe. In spite of these issolésy’€
perhaps misguided actions promoted cultural heritage and pride, gained resjyetafor
cultures amongst many whites, and gave impetus to the movement for tribaigatyer

At the time of his resignation, the idea of pan-Indian movements was taking hold. One

Prucha, The Great Fath&33.
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such movement was founded in 1944; the National Congress of American Indians
promoted native interests on a national level.

International conflict also brought national recognition to Indians. As they had in
World War |, a large number of Native Americans answered the call of dutynasig@
during World War Il. Many lost their lives fighting side-by-side with fellwhite
Americans. During war times at least, Native Americans gained a ceegeality with
their white counterparts. Many others also worked in defense industries, making a good
living wage. The access to earning good money both in defense and in the wmdsary
the key to prosperity. However, the government did not see the fact that war times
brought access to good paying jobs for Indians; the government simply thought that
getting Indians off of reservations would lead to success. The postwar erhtlaomayv
calling for a shift in Indian Policy. This change was the desire of the feprarnment
to once and for all end the federal trust responsibility over tribes, and britvg Na
Americans under the same legal umbrella as the rest of mainstreaty.sdtie
Termination era had arrived.

The initial phase of termination brought the Indian Claims Commission.
Although the Senate had turned down the idea of a governing body to determine claims
during Collier’s time, the House of Representatives enacted the Indian Claims
Commission Act on August 13, 1946 and this time the Senate gave its agprokal.
commission was designed to grant Indian tribes access to the courts, an achad tha

previously required special permission from Congress. The I.C.C. gave lwibes t

"Prucha, The Great Fath&17-338.

"Indian Claims Commission Act, August 13, 1946, H4R97. Public Law 726.
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opportunity to file any claim within a five year period. Congress believed ticdians
could be resolved within a ten year period, at which time the Indian problem would
finally be laid to rest. The I.C.C. was flooded with claims and its life wasireqly
continued until it was finally dissolved in 1978. Although the commission allowed suit
concerning a variety of disputes, the majority of cases dealt spkgificth land.

The Indian Claims Commission, originally comprised of a three person panel that
was expanded to five persons in 1967, held the task of first determining whether a tribe
held “original” or “recognized” title to land. The commission defined “origindiE s
having exclusive rights to the area since “time immemofialrf essence, if another tribe
disputed title to any holdings, the government could claim that it was incapable of
determining which group should be awarded compensation. In order to combat this
tactic, many tribes, including long time enemies such as the Pawnee and, lagkeed
to stipulations specifying clear boundaries between their lands. “Recogntieedad
been established in the past through various means such as treaties. Howeear, as s
through case law including the Marshall Trilogy, the difference betweeinairend
recognized title mattered little. The fact remained that the govetrimad long held the
point of view that it held ultimate title to the land being occupied by native groups.
Following the formality of naming the type of title a tribe held, the comomss
determined the value of land, the amount of U.S. liability in each claim, and what amount
of value could be deducted for “gratuitous offsets.” Gratuitous offsets included

appropriations given for the tribe’s benéfit.

"®United States v. Santa Fe Pac. R.,G&4 U.S. 339, 62 S.Ct. 248, 86 L.Ed. 260 (1942).

"Indian Claims Commission Act, August 13, 1946, H4R97. Public Law 726.
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The problems of the Indian Claims Commission were profound. Its existence of
thirty-two years beyond Congress’ original goal is testament to thisliad 978, when
the commission was finally disbanded, a total of three-hundred and forty-tws ¢dlad
resulted in awards to tribes. The total monetary value of these awards equaled
$818,172,606¢ While this may appear to be a large sum, it is a small fraction of which
tribes were suing. On a consistent basis, the I.C.C. would devalue the price of land i
dispute, despite the fact that attorneys representing tribes wemrtyadisdang for prices
well below market value. In addition, the payment assessed was valuedsn ter
reflecting the cost of land at the time of sale, not at the time of hearingorismleration
was given for inflation, and interest was out of the question. The Fifth Amendment of the
U.S. Constitution states, “nor shall private property be taken for public use, witkbut j
compensation’® If an average citizen sued and was victorious in the Federal Court of
Claims, then judgment would include both interest and inflation. However, it appears
that the 1.C.C. could not afford to grant this Fifth Amendment protection because in
reality it had the potential of bankrupting the federal government. Alongatime Bne
of thought, only a very few claims granted land such as the Lakota of the Blackndills a
Western Shoshone of Nevada. Congress only offered money to the overwhelming
majority of claims. The government could not possibly give back land that was now
owned by millions of individual citizens. If it had, the legal process would continue

indefinitely.

"Indian Claims Commission, Annual Report, 1978

®U.S. Constitution, amend. 5.
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The most nonsensical aspect of granting the final monetary award to tabes w
the subtraction of “gratuitous offsets.” Rather than taking the opportunity to further
promote economic well being of tribes, the government deducted for any assiistance
they may have provided even though those services were granted to the Indians in
treaties. This simply seems contradictory to the goal of making tribeeketit.

Overall, the Indian Claims Commission failed to achieve its goals. While the
commission did settle many claims, it did not end the federal trust respoypsibdiit
did not satisfy the needs of tribal members.

While the Indian Claims Commission was in the primary stage of receiving
claims, the federal government was attempting to terminate tribabreddoy other
means. In testimony held on February 8, 1947, before the Senate Committee on Civil
Service, Commissioner of Indian Affairs William Zimmerman clasdifindian tribes
into three groups for means of relieving the costly federal burden to tribes. The
classification was broken down into three separate time periods in which tha feder
government could reduce or end any type of support or services. The first group would
be separated from government protection immediately, the second within tenayehar
the third would take more than ten yedrZimmerman insisted that his testimony was
not intended for the purpose of full-fledged termination, but Congress used his words as
an opportunity to proceed with termination plans.

The Legislative Reorganization Act of 1946 shifted Indian matters into the hands

of the Committee on Public Lands, later named the Committee on Interior and Insula

8prucha, The Great Fath&43.
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Affairs.®* The committee exhibited a strong bias for termination reflecting the doreinanc
of western politicians who desired to end the federal trust relationship in the one
geographic area where Indians were still seen as an impediment to iwh#ation.
The most adamant of these politicians, Arthur V. Watkins of Utah helped in the adoption
of House Concurrent Resolution No. 108. The resolution stated:
It is the policy of Congress, as rapidly as possible, to make the Indians Wwéhin t
territorial limits of the U.S. subject to the same laws and entitled to the same
privileges and responsibilities as are applicable to other citizens of ttexUni
States, to end their status as wards of the U.S. and to grant them all of the rights
and prerogatives pertaining to American citizenship.
Congress expressed its belief that all services should end and all officesBofreau of
Indian affairs should be closed within the states of California, Florida, Nely ¥od
Texas. Additionally, Congress believed that the individual tribes of the Flathead of
Montana, the Klamath of Oregon, the Menominee of Wisconsin, the Potawatomi, and a
portion of the Chippewa who belonged to the Turtle Mountain Reservation in North
Dakota should also be terminated. Although House Concurrent Resolution 108 did not
hold the effect of law, the impetus to shift jurisdiction away from the federargment
had begun. Congress followed House Concurrent Resolution with one of the most
important, controversial, and debatable pieces of legislation concerniag kithirs.
On August 15, 1953, Congress passed Public Law 280. This law amended Title

18 of the United States code by granting both criminal and civil jurisdiction ovenindia

matters, with minor exceptions, to the states of Minnesota, Nebraska, Oregon, Wisconsi

8prucha, The Great Fath&46.

8H. Con. Res. 108, §3Congress, August 1, 1953, 67 Stat. B132.
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and Californig®> A mere two pages long, Public Law 280’s language led to many
disputes and controversies between state’s rights and tribal activists. t€hdistiad
under Public Law 280 contend that they received full jurisdiction over Indian lands.
Tribal leaders instead argue that Public Law 280 grants only limited authorititds.s
Section 4 (c) reads:
Any tribal ordinance or custom heretofore or hereafter adopted by an Indian tribe
band, or community in the exercise of any authority which it may possess shall, if
not inconsistent with any applicable civil law of the State, be given full forde a
effect in the determination of civil causes of action pursuant to this sé&ttion.
This is problematic in that determination of whether an Indian law was incargiste
a state civil law was often unclear. In the following decades this bemamsue of great
concern, particularly in regards to Indian gaming. Congress initially chamlg five
states in Public 280, however section seven (7) allowed any state to adopt the act’s
provisions® With the hope that more states would assume jurisdiction, the federal
government actively pursued relinquishing responsibility over Indians.
Following the passage of Public Law 280, Congress initiated termination
legislation specific to individual tribes. The objective was to draw up a fibal toll,
divide tribal property among enrolled members, and transfer trust property to
individuals®® On June 17, 1954, the Menominee became the first federally terminated

tribe. The Klamath of Oregon and a steady flow of groups including California

Rancherias followed. Termination was disastrous for the Menominee; theyllwere

8pub. L. No. 83-280, 67 Stat. 588, 18 U.S.C. §1162.
8Ppub. L. No. 83-280, 67 Stat. 588, at § 4.
8pub. L. No. 83-280, 67 Stat. 588, at § 7.
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prepared to cope with economic and societal realties alone. With federal aichgone, t
economy faltered and soon they found themselves destitute and plagued with bitter
factionalism causing division among their leaders. The first experiméntemmination
was an utter failure. Congress grossly underestimated the profound econdmic a
psychological complications that would come with such a sudden transition.

A shift from Republican to Democratic leadership in the 1956 congressional
elections slowed the tide of termination. In 1962, the Ponca of Nebraska became the
final tribe to experience termination. Overall, the actual number of trivesteed was
very small; a mere three percent of land and population was affédtedvever, Indian
groups lost most, if not all, of the little faith they held in the federal governnfemther
legislation was met with skepticism and concern that the federal governaent
abandoning the relationship that they were bound to recognize. Tribal leacsddamall
restoration of land and assistance to terminated tribes. They also demandéer aaieea
in their own future and the right to make decisions concerning their own people. As the
1960s began and the age of termination ended, the new era of Indian sovereignty, rights,
and self-determination came to the forefront of American Indian policy.

Social change throughout the 1960s motivated individuals, both Indian and non-
Indian, to call attention to the problems existing within Native American conti@sini
Many of the issues were identical to those expressed by past genesatibras poverty,
poor health care, and education. The failures of the federal government in addressing
these issues led activists to demand greater attention to Indian needs. Htvwsee

calling for change believed the determination of which problems existed and the

8Prucha, The Great Fath&48-349.
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subsequent solutions should not be left solely to bureaucrats. They argued that tribal
governments and individual members should have the power to determine their own
future. The first step in achieving this goal was to bring some semblance ofyetgual
Indian people. Following the tide of the Civil Rights Movement in the 1960s that
transformed relations with historically neglected ethnic groups such asAfri
Americans and Hispanic Americans, Native Americans began asgbgingositions in

a national forum. As a result of Native American activism and the precedailisstd

in the Civil Rights Act of 1964, Congress passed the Indian Civil Right¥ Act.

The Indian Civil Rights Act of April 11, 1968, acknowledged the right of self-
government for Indian tribes with some limitations. Title Il outlined tentéiiwns upon
tribal governments that guaranteed certain freedoms to tribal members.lifitasens
were largely based upon the U.S. Constitution, and although this section is not an exact
replication of the U.S. Bill of Rights, its influence is clearly seen. démeof religion,
speech, the press, and assembly are outlined in section one. Other sections include
protection from illegal search and seizure, double jeopardy, and self-incionin@ne
difference from the U.S. Bill of Rights appears in section seven which putgatibn of
six months imprisonment and/or a five-hundred dollar fine for punishment in tribal courts
for any single offens&.

Title Il provided a “model code” for governing tribal courts which decladhed
defendants being tried in an Indian court would be granted “the same rights, psivilege

and immunities under the United States Constitution as would be guaranteedzany citi

8pyb. L. No. 90-284, 25 U.S.C. § 1301, et seq.

8Pub. L. No. 90-284, at Title 2 § 202.
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of the United States being tried in a federal court for any similar eéféhdgkegardless
of limitations the Indian Civil Rights Act placed upon tribal governments, thelfat
Congress recognized a tribal right to some form of self-government wagpartant
step towards the goal of self-determination.

One of the key elements of the Indian Civil Rights Act was title IV which
drastically altered the ability of state governments to obtain juriedaitauthority over
Indian tribes. As previously mentioned, Public Law 280 granted full jurisdiction with
minor exceptions to the states of Minnesota, Nebraska, Oregon, Wisconsin, and
California. Section seven of the law allowed any state to pass legislasibhing the
state to assume jurisdiction over Indian matters without tribal cofis@itte IV altered
this dynamic by specifically stating that the consent of the tribe waspiisite to any
transfer of authority? This consent could only be achieved by holding a special election
of all adult members of a specific tribe in which a majority vote was regess
approval. However, a specific requirement stipulated that either the wiloaditor
twenty percent of adult members must first request that the election be helite A s
could not arbitrarily call for an election. These specifications were at goaitrast to
those found in the termination era.

Section 403 of Title IV dealt the greatest blow to termination by repesdiciion
seven of Public Law 280. Congress asserted an ultimate position of control while

granting limited powers to tribes at the exclusion of state governments. HogestoN

pyb. L. No. 90-284, at Title 3 § 301.1.
9pyb. L. No. 83-280, 67 Stat. 588, at § 7.

9Pub. L. No. 90-284, at Title 4 §§ 401-402.
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403(b) is problematic. Congress repealed section seven of Public Law 280, however, the
repeal only applied to areas that had not already been brought under stateregulati
“Section 7 of the Act of August 15, 1953 is hereby repealed, but such repeal shall not
affect any cession of jurisdiction made pursuant to such section prior to its"@peal.
While Section 403(a) authorized a state that had enacted section seven of Public Law 280
to voluntarily give jurisdiction back to the federal government, nothing in the act
mandated such action. Further, the Indian Civil Rights Act made no mention of the states
that were initially named in Public Law 280 including California. This cceate
potential conflict between federal, state, and tribal governments that would@ome
fruition in the debates over Indian gaming.

The movement for self-determination and Indian rights did not stop with the
passage of the Indian Civil Rights Act. A new pan-Indian movement brought the plight
of Native Americans to the forefront of the social agenda. On November 20, 1969,
Native American activists seized Alcatraz Island in the San FranBesganockingly
offering $24.00 worth of beads for its purchase. The seizure lasted more thameightee
months and gained substantial national media attention. The American Indian Movement
(AIM) followed with the “Trail of Broken Treaties.” Led by Dennis Banks, a
Assiniboine, and Russell Means, an Oglala Lakota, A.l.M. took a large caravan of people
to Washington D.C. hoping for acknowledgment of problems through peaceful
negotiations. When federal authorities declined to talk, the group occupied tha Blurea

Indian Affairs headquarters and refused to I€ave.

%pub. L. No. 90-284, at Title 4 § 403.

%Prucha, The Great Fath&66.
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The most poignant moment in the Indian rights movement occurred in 1973 at the
Pine Ridge Reservation of South Dakota. This event originated from an internal dispute
amongst Oglala Lakota leaders and turned into an internationally publicized event
Russell Means, A.l.M leader, accused tribal chairman Richard Wilson of bBimgeau
of Indian Affairs minion instead of representing tribal members and irgéregtembers
of A.l.M. seized control of the Wounded Knee trading post on February 27, 1973.
Federal agents soon surrounded the village and an intense armed stand-off ensued. For
seventy-one days, tensions ran high as press from around the world covered the event. In
the end, two members of A.l.M, Oglala Buddy Lamont and Cherokee Frank Clearwat
died in the daily gunfir& While the Lakota Nation felt the aftermath of Wounded Knee
strongest, a reported sixty-four tribal members died of mysterious caubesfollowing
three years. The international media coverage offered the world a view dépravity
and wide-spread problems existing on Native American reservétions.

From pre-revolutionary times to the seizure of Wounded Knee, the relationship
between the federal government and Indian nations was one of great complexity a
constant transformation. By the 1970s it was clear that Indian nations could nodenger
classified as “children” that were simply cared for by their “Gredih&r.” They did not
need or desire for the federal government to dictate their lives or futtitbpyestill
strongly believed that the government held a responsibility to care for thieay. fdared

termination and desired self-determination and tribal sovereignty. After deaBbeing

%prucha, The Great Fath@66-67.

%william Redhawk, “Wounded Knee Siege: 1973: AIM &dhawk’s Lodge
http://siouxme.com/siege.htrfdccessed October 10, 2004).

bid.
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ignored or disregarded as incompetent, tribal leaders, many of whom took an example
from the American Indian Movement, demanded that their concerns be heard. It was

with this political atmosphere that the courts reviewed several caseghibati@ectly or

indirectly affected Indian gaming
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CHAPTER 2
THE BIRTH OF INDIAN GAMING

The relationship forged among federal, tribal, and state governments, through
nearly two centuries of contact and conflict, became the prism though which the courts
handed down Indian gaming decisions. The 1960s atmosphere of social reform and
indigenous demand for self-determination carried though the 1970s and into the1980s.
With federal backing, tribal governments asserted aspects of self-ruataut
governments were reluctant to grant tribal sovereignty in areas statalsffielieved
were subject to their jurisdiction. State trial courts, federal district pnelads courts,
and the U.S. Supreme Court soon found themselves adjudicating disputes between state
and tribal governments. Each of the following cases, whether directly cratiglir
exerted profound ramifications for the existence of Indian gaming.

The Rincon Band of Mission Indians, located in San Diego County, made the first
attempt to open a tribal casino. On October 1, 1970, tribal leaders passed an ordinance
permitting the operation of a card room. The San Diego County Sheriff who believed
that the reservation might become a “little Las Vegas,” threatdeddibal participants
with arrest for violation of a local county ordinanteTlhe tribe filed suit with the United
States District Court, Southern District of California.Rimcon Band of Mission Indians
v. County of San Dieg®istrict Judge Howard B. Turrentine issued an opinion
reminiscent of the days of termination. In referring to Public Law 280, the jtalgel s

“The purpose of the legislation to make the Indians full and equal citizens, supgests

'Rincon Band of Mission Indians v. Cty. of San Die884 F. Supp. 371 (1971).
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the local governments would assume the same role in relation to Indian citizbeg as
occupy with respect to the other citizens of the statelé further declared, “There is no
reason to assume that local governments are not qualified and disposed to render fair
treatment to all of their citizen$."Through these statements, Judge Turrentine expressed
the belief that Public Law 280 granted full civil jurisdiction to state governmeudts a
expanded this definition to include local governments. In the opinion of Turrentine,
tribal governments were inferior to state and local authorities, pronouncinpdlsiate
must “protect the Indian from himself.?."Consequently, Turrentine rendered judgment
against the Rincon declaring, “The court holds that the San Diego County gambling
ordinance is in full force and effect on the Rincon Reservation and may be enforeed the
by defendants™

The Rincon appealed Turrentine’s decision to the Ninth Circuit Court of Appeals
where, on March 18, 1974, the appellate court issued an interesting ruling. In a 2-1
decision, the Ninth Circuit reversed the lower court and dismissed the casky entir
Referring to Article 11l of the United States Constitution, the court founttkii case
did not meet the “case or controversy” requirenieithis means that a true dispute must
exist in order for the court to hear the case. San Diego had threatened to enloceé its
ordinance upon the Rincon; however, this ordinance had never previously been enforced

upon anyone. Therefore, the court concluded that a simple threat did not necessarily

“Rincon 324 F. Supp. at 371.
3d. at 375.
*Id. at 376.
°|d. at 378.

®Rincon Band of Mission Ind v. Cty of San Dieg®5 F. 2d 1 (8 Cir. 1974).
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translate into an inevitable arrest by county authorities. Before the couid hear the
case, the county would have to first arrest Rincon members or enforce the gatnst a
another group. San Diego County did neither; thus, the Ninth Circuit declared that the
District Court had exceeded its jurisdiction and should never have accepted the case.
The sole dissenter in this matter, Judge James Browning, believed that theftarssst
was sufficient to warrant examination. If Judges Ozell Trask and ThomahWioad
agreed with Browning, the court may have addressed a wide variety of isksed to
Indian gaming; however, due to the court’s dismissal, Judge Turrentine’s opinion became
moot. As a result, the case itself is rarely mentioned in the judicial record aad |
referenced as case law. The only mention is when a determination is maddaghtry w
litigation meets the “case or controversy” standard.

From the court records it appears that the Rincon abandoned their pioneering
efforts and closed the club, yet they made their historical mark as thiadiien Nation
to attempt to open a tribal casino. Many other tribes within and outside of California
eventually followed their lead. Prior to judicial forays into gaming, though, thescourt
addressed many issues that, while not directly dealing with Indian gamingcthdi
created profound ramifications for future gaming cases.

The 1973 Supreme Court rulinglMicClanahan v. Arizona State Tax Commission
originated from a dispute over a mere $16 ZDhe appellant was a member of the Dine’
Nation of Arizona who earned all of her income from tribal sources on reservation land.

The State of Arizona imposed a state income tax upon her earnings and withheld $16.20.

"Rincon 495 F. 2d 1.

8McClanahan v. Arizona State Tax Comnp¥il U.S. 164 (1973).
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While this was not a large sum of money, it potentially established a troublingl@néce
Simply paying implied that the state had the right to tax income earned orateEser
land. The Dine” viewed this action as a violation of tribal sovereignty. Tribalrteade
knew that if the state was allowed to impose such a tax, it could lead to stitstara
reservations across the nation. This would profoundly impact tribal self-gogerna
Fortunately, in a unanimous decision, the court ruled that “The State of Arizona has no
jurisdiction to impose a tax on the income of Navajo Indians residing on the Navajo
Reservation and whose income is wholly derived from reservation sourtes vittory
for Indian sovereignty, this decision involved much more than taxation.

In decidingMcClanahan v. Arizona State Tax Commisstbe court addressed
several important issues. First, the court defined the specific classaridmiho were
the subject of this decision declaring, “This case involves the narrow questitirewhe
the State may tax a reservation Indian for income earned exclusively on the
reservation.*®* The court was unconcerned with Indians who were not residents of a
reservation, with reservation residents who worked off reservation, or with n@msndi
conducting business on a reservation. The court stated that the issue inherent in
McClanahanwas the necessity to “reconcile the plenary power of the States over
residents within their borders with the semi-autonomous status of Indians livingadn tr
reservations® The court relied upon John Marshall’s opinioWiorcester v. Georgia

when defining Native Americans as having a “semi-autonomous status.” Tied spec

®McClanahan411 U.S. at 168.
194.

Hd. at 165.
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relationship between federal and tribal governments at the exclusionecésthority is
omnipresent in the court’s opinion, “Indians and Indian property on an Indian reservation
are not subject to State taxation except by virtue of express authorityrednipon the

State by act of Congres¥>”Lacking this congressional act, it followed that the State of
Arizona was exceeding its jurisdictional limits. The court however, did nottsase i

ruling on a simple interpretation Worcester v. Georgiahich would allow the claim of

tribal sovereignty as an irrefutable defense in litigation involving issuehaf self-
government: “The Indian sovereignty doctrine is relevant, then, not because it provides a
definitive resolution of the issues in this suit, but because it provides a backdirtgt aga
which the applicable treaties and federal statutes must be'fead.”

As detailed in the previous chapter, the concept of Indian sovereignty has
undergone many modifications since the time of John Marshall. Changing caogpsst
such as tribal members leaving the reservation and entering the “genemalicibyh
forced the court to adjust the principles/@brcestetto contemporary times; “Similarly,
notions of Indian sovereignty have been adjusted to take account of the Staiealeqgit
interests in regulating the affairs of non-Indians.” The court noted thatamaes where
“essential tribal relations were not involved and where the rights of Indiang woube
jeopardized,” state courts have tried cases involving non-Indians on reservatith land.
Cases that solely involved “tribal Indians,” a term used to classify membartribe

living on a reservation as opposed to non-Indians or “urban” Indians, were left td federa

12U.S. Dept. of the Interior, Federal Indian Law §4858).
“McClanahan411 U.S. at 172.

¥d. at 171.
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discretion. The opinion of the court states, “the trend has been away from the idea of
inherent Indian sovereignty as a bar to state jurisdiction and toward reliaredeoal f
pre-emption.* Tribal leaders could not simply claim sovereignty as a means of
preventing state interaction. Concurrently, without specific legislation €ongress, a
state could not simply interfere in tribal affairs: “Essentially, abgewerning Acts of
Congress, the question has always been whether the state action infringedgit tife ri
reservation Indians to make their own laws and be ruled by tHeffie confusion
inherent in these statements would lead to many arguments concerningtttehsof
state authority and tribal sovereignty, particularly in regards to Pudic280.

An underlying issue with the court McClanahanand in the majority of cases
concerning Indian sovereignty is the interpretation of Public Law 280. Revidwng t
details of Public Law 280 discussed in the first chapter, when the act passed invE953, f
states received full legal authority over civil matters concerning Indidrigona was not
one of these states, but did have the opportunity to assume jurisdiction under section
seven without tribal consent. When the Indian Civil Rights Act became law in 1968,
Title IV amended section seven to require a majority tribal vote befoepiang state
control. Arizona failed to act, however, within the fifteen year time periosdast
Public Law 280 and the Indian Civil Rights A¢t.Therefore, the state had to acquire the
Dine”’s consent before asserting taxation authority. Mb€lanahancourt clearly

demonstrated that Arizona had not met this requirement. Arizona, thus, could not tax

McClanahan411 U.S. at 172.
9d. at 171-172.
YCourt documents do not indicate why Arizona neglédb assume jurisdiction, however the

reasons why they did not act are not as importatii@simple fact that they did not.
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individual tribal members or the tribe itself as a legal entity. “In factamedar from
convinced that when a State imposes taxes upon reservation members without their
consent, its action can be reconciled with tribal self-determinatfon.”

Even if the Dine” had accepted state taxation, the court would not have
necessarily been willing to approve state action. For example, in the ¢ésenairly v.
District Court® the Blackfeet Tribe of Montana voted to accept state jurisdiction, yet,
even though the Blackfeet consented, the state failed to follow federally peglscri
procedural steps for assuming control. While this was a technicality,atiedy
stopped Montana’s efforts. The court ruled that while the right to tribal selfrgoeat
had not been infringed, the state still could not proceed in asserting authority over the
tribe. Following suit, thécClanahancourt stated, “If Montana may not assume
jurisdiction over the Blackfeet by simple legislation even when the Tridéatgees to
be bound by state law, it surely follows that Arizona may not assume such fiorsdic
the absence of tribal agreemefft.In concluding their reversal of the Arizona Court of
Appeals, the Supreme Court ruled that, “the State is totally lacking in juiesdayer
both the people and the lands it seeks to #axThe court had granted a victory to tribal
sovereignty; however, the battle between state and tribal governments Wwamfaver.

In 1976, the Supreme Court again faced the issue of state taxation on reservatnsn India
This time a greater discussion and clarification of the intent of Public28®mvas

addressed.

1B\McClanahan411 U.S. at 179.

% ennerly v. District Court400 U.S. 423 (1971).

2\McClanahan411 U.S. at 180.

4. at 181.
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The Supreme Court decidBdyan v. Itasca Countygn June 14, 1976. Similar to
McClanahan the dispute concerned Minnesota’s implementation of state property tax on
the mobile home of Russell Bryan. Bryan was an enrolled member of the Assniboi
Nation living within the boundaries of the tribal reservation. Once again, the issue wa
not the $147.95 requested by the state, but the fact that the state was taxing ldgian-hel
reservation property. Minnesota contended that Public Law 280 granted civilgtioisdi
under Section 4 (a) included taxing authority. The state used the principle afiveeg
implication” in reaching this conclusion.

The use of negative implication is similar to “reading between the lines.” An
illustration will clarify the concept. Reading a list of restricted foawtipcts for a child
with allergies that includes peanuts, almonds, walnuts, and pecans, one might conclude
that cashews are acceptable. Because the list does not restrict abiduatpor by-
products, the negative implication is that cashews are harmless to the childvaraiv
the omission of cashews is an oversight, the consequences of giving the child this nut
could result in serious harm and even death. The state of Minnesota addressed section 4
(b) of Public Law 280 in a similar manner to this example. Section 4 (b) excluded the
taxation of property held in trust by the United States for Indian petpl@sngress
specifically prohibited taxation of trust property and did not express a position on non-
trust property; therefore the state Supreme Court presumed that taxationtfston-
property was permissible. The Assiniboine objected to such a broad interpretation of
Public Law 280 and sought the United States Supreme Court’s intervention. Biefgren

McClanahanthe U.S. Supreme Court stated that precedent had been established in

#Bryan v. Itasca Counfy26 U.S. 373 (1976), at 374-376.
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dealing with the question of taxation. Only by a clear desire of Congress tatekl s

assume such jurisdictional authority as the right to tax. It was now the objefctines

court to determine whether Congress had made such an intention in the passing of Public
Law 280 or whether the omission of taxation of non-trust property was a simple

oversight.

In a similar manner to the decisionM€tClanahan v. Arizona State Tax
Commissionthe court iBryan v. Itascaemphatically rejected the Minnesota Supreme
Court’s ruling and reversed its decision. Taking a narrower interpretation tharf the
state court, the U. S. Supreme Court declared that, “Public Law 280 was plainly not
meant to effect total assimilatio®” The court reached this conclusion by examining the
legislative history behind the act. The court claimed that Congress passied_Buwbl
280 with the main concern of solving the “problem of lawlessness on certain Indian
reservations, and the absence of adequate tribal instituffoigutther, the court
contended that the focus of Public Law 280 was on criminal rather than cioiises
many tribes simply lacked the resources for dealing with criminaligct? Thus,

Congress granted the states the authority to control this problem and nothing more. In a
similar fashion, in cases where tribal groups lacked adequate forums fesohgion of

civil actions Congress granted access to state courts for the resolution dispivies’®
Minnesota interpreted this as a congressional grant of civil jurisdiction mdi@nlitribes.

The Supreme Court, however, strongly disagreed with this position. The court explained

#Bryan 426 U.S. at 374.
24d. at 379.
Bd. at 380.

9d. at 383.
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that, within the language of Public Law 280, there was an “Absence of anythinglgemote
resembling an intention to confer general state civil regulatory controldian
reservations®’ Rather, “the primary intent of Section 4 was to grant jurisdiction over
private civil litigation involving reservation Indians in state codft.Congress granted
tribes voluntary access to the courts, not forced allegiance to them.

The court further addressed the fact that Congress had implemented several
individually distinct “termination acts” that made certain Indian groupsestibp state
authority. Public Law 280 was a precursor to these specific terminationratts, a
communicated congressional intent to transfer aspects of federal authdhnieystates;
however, its language was not as explicit as the later acts, thus leaving o gpaicial
interpretation. The court concluded that Congress, if it so desired, had the gap#hbilit
putting tribal governments under the total jurisdiction of state governmeetan Y
Public Law 280, this was clearly not the intention of Congress, “...if Congress in
enacting Pub. L. 280 had intended to confer upon the States general civil regulatory
powers, including taxation, over reservation Indians, it would have expressly s&id so.”
The court, thus, used the principal of negative implication in an opposite manner than that
of the state courts. Because express language was not included in Public Law 280 as
had been in several termination acts, it became negatively inferred thae€odgl not

intend to bring tribal governments completely under the jurisdiction of the fRather

?'Bryan 426 U.S. at 381.
2d. at 385.

2d. at 388.
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than an interpretation that allowed taxation, the Supreme Court declared that,€%3ong
did not mean in Section 4 (a) to subject reservation Indians to state taxation.”

It is important to understand the struggle between state and tribal goverasents
a backdrop to the gaming issue. In bigitClanahan v. Arizona State Tax Commission
andBryan v. Itascathe issue of the congressional intent of Public Law 280 is paramount.
The dichotomy of “criminal/prohibitory” versus “civil/regulatory” was ewioly through
both cases. This debate soon became the focal point of the majority of fututieditiga
between state and tribal leaders. An illustration can, hopefully, provide fuldhigy.c
The Clerk’s Office at the Orange County Superior Court in Santa Ana, Califernia
separated into two main departments: civil and crimthah criminal matters, if a
person is charged with a crime, then he or she must face prosecution to defend
themselves against the accusation or plead guilty to the offense. Eithéneyalgave no
choice in whether to go to court. Conversely, if a dispute is considered a cief, st
issue does not necessarily have to go to trial. A party seeking restitutisetta out of
court, seek mediation, or choose to disregard the matter entirely. It takes aryolunt
action by at least one individual to initiate a case in the civil division.

Applying this example to congressional intent in Public Law 280, the
McClanahanandBryancourts determined that, in states where jurisdiction had been
transferred from the federal government, Indians were compelled to adistaéetlaws
in criminal matters, but were not forced into similar adherence in civilassimeboth

McClanahanandBryan,the respective courts found that state governments had exceeded

Bryan 426 U.S. at 390-393.

31 Technically there are four divisions includingftimand family law, but for the purpose of this
example only mentioning civil and criminal is safént.
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their authority in implementing civil laws over tribal governments. While on tHacsur
the cases specifically addressed taxation, the core issue was Congretesndaotg for
Public Law 280 to grant states full civil authority over tribal governmentgaliur to

give tribal governments a forum in which to resolve civil disputes if they scedési

Those groups that maintained adequate tribal courts to resolve private civil disprges w
exempt from filing actions in state court.

Expanding upon the definition of “civil/regulatory” versus “criminal/prohibitory,”
if a state completely prohibits an action it is classified as “crimi@driversely, if an
action is simply regulated it is deemed “civil.” For example, using cocaiaey
manner is illegal and punishable in criminal court within California, yet drgqh&icohol
is not illegal if the consumer is over the age of twenty-one. It can lead @l gletiyity
such as public intoxication or drunken driving, but the act in itself is not prohibited, but
regulated. One example of this type of regulation is laws mandating tha¢$ses must
obtain a license in order to sell alcohol. Derived from the Supreme Court’s defimiiti
the two classifications, disagreements ensued over which laws should be treated as
civil/regulatory and which should be criminal/prohibitory. So, while Indian gamamgy w
entering its infancy, state and federal courts were struggling wittpugnstion of what
constituted sovereignty and self-determination and what was a violation of taadaw
public policy. This debate continued with the opening of a casino on reservation land in
the state of Washington.

In 1978 and 1979, Native American and “non-Indian” entrepreneurs operated a
casino within the borders of the Puyallup reservation. Located one mile framdac

and twenty-five miles from Seattle, the casino catered to a large numberkofcierm

32Bryan 426 U.S. at 387-392.
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customers including out of state visitors. The casino’s success drew themént
groups including state officials and law enforcement personnel who arrestealsino’s
owners. The District Court for the Western District of Washington convictedutne f
Puyallup owners: Harold Farris, Jody Satiacum, Bertha Turnipseed, and Mackenzie
Turnipseed along with the five non-Indian owners: Allen Dudley Pottetuis J Baker,
Ray Turnipseed, David Painter, and Melvyn Lockwood, of violating Title 18 of the
United States Code, section 1955 entitled the Organized Crime Control Act of1970.
Although the title “Organized Crime Control Act” would seem to encompass a wide
range of activities associated with the mafia, the act solely dethlsllegal gambling.
Gambling is defined as “pool selling, bookmaking, maintaining slot machines, roulette
wheels or dice tables, and conducting lotteries, policy, bolita or numbers gamdingr sel
chances thereirt® If five or more individuals operate a gambling business that “is a
violation of the law of a State or political subdivision in which it is conducted,” they may
face prosecution resulting in up to five years imprisonment and/or monetars’fifias

act further stated that gambling establishments in continuous operation fod#yist or
those making in excess of $2,000.00 in any single day, were in violation of the law;
however, for purposes of obtaining warrants for arrest and/or investigatioralefbaily

needed to suspect a business of operating for two or more consecutive days and profiting

¥powell was one-fourth Cherokee; however, the Cloumd him to be a “non-Indian” for
purposes of this case, as the Cherokee were nibeaorganized within the state of Washington.

*United States v. Farri$24 F.2d 890 (9Cir. 1980).

%18 U.S.C. §1955 at § 2.

%18 U.S.C.§1955at § 1.
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more than $2,000.00 in any twenty-four hour pefibdinally, any property used in an
illegal casino could be seized and forfeited to the federal goverriheérsing the

Organized Crime Control Act, government authorities claimed the “posgilmfitnob

take over as the argument to prevent casino gaming on Indian lands. This act provided
the background for the ruling of the Ninth Circuit Court of Appealdnited States v.

Farris.

Circuit Judge Herbert Choy’s written opinion for the Ninth Circuit Court reads
more as a personal vendetta against gambling as a whole, rather than a desgsion ba
purely upon legal fact. Instead of stating that Congress must specificatiypit an
action by tribal governments, as the Supreme Court did inNdo@lanahanandBryan,
Judge Choy asserted that “there would have to be specific language pgrgattibling”
within the treaty formulated between the United States and the Puyallujs. difficult
to imagine that during the treaty making process, either the federddabrgmvernment
would have thought to include specific language concerning casino style gambfiimg wit
the terms agreed upon. Using this logic, any advancement in technology leaaling t
specific action would require the amending of the original treaty. Thisy@ysillogical.
However, this statement was less disturbing to advocates of Indian gaminigethan t
Judge’s apparent bias against any form of gambling:

Puyallup casinos in the Tacoma-Seattle area would flourish as mightilgssesin
such areas as Las Vegas and Atlantic City. Casinos on Indian land wouldodefea

%718 U.S.C. § 1955 at §§ 2-3.

#Congress amended the Organized Crime Control At986 to exempt bingo, lotteries, or other
similar games operated by charitable organizatid84J.S.C. § 1955 at § 3(e).

FFarris 624 F. 2d at 893.
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endanger the federal interests of protecting interstate commercecaedtmng the
takeover of legitimate organizations by organized cfitne.

Moreover, the other major evil of large-scale gambling- the harm to the fdationa
economy- arises regardless of whether a casino is on Indian or non-Indian land,
especially when the clientele is not limited to Indiahs.
These statements did not appear to be based upon the legal issue at hand. Judge Choy
made a speculative assumption that casinos upon reservation land could flourish and rival
those of Las Vegas or Atlantic City. Further, Choy did not provide any factidainee
that gambling “harms the national economy.” Judge Choy’s declaration thatmggambl
was “evil” can be viewed as a subjective personal opinion.
Judge Choy based his opinion upon a broad interpretation of the Organized
Crime Control Act. He declared that the underlying policy behind section 1955 is that
“large-scale gambling is dangerous to federal interests wherever isd¢cun Judge
Choy’s opinion, “The casino operations placed the tribe in danger of mob takeover,
whether it realized it or nof® It was of little concern that there appeared to be no proof
of any such takeover. The simple idea that it could become a possibility madeahe act
illegality in Judge Choy’s mind. The mythology of mob control seemed to consume the
judge, “Moreover, the harm to the federal interests protected by section 1955iwica ca

on Puyallup land would be as great as that flowing from a similar casino in &aisep

or Chicago.**

“Farris 624 F. 2d at 893.
“1d. at 895.

“4d.

“d.

“1d. at 896.
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Choy came to the conclusion that the Organized Crime Control Act’s
congressional intent of limiting or preventing large scale gambling outweighed the
federal interests of granting self-rule to Indian tribes. Further, bedaeisagino
serviced a large number of non-Indians, Choy believed that jurisdiction fell stetiee
rather than the tribe: “Also, operating a casino with a non-Indian clientele @ not
offense committed by one Indian against the person or property of another fidigme”
opinion notes the fact that Public Law 280 did not include jurisdiction over Puyallup
land; however, in 1963 the State of Washington passed legislation under section seven of
the act to assume criminal and limited civil jurisdiction. Washington enacted this
legislation before the Civil Rights Act of 1968; therefore, the Puyallup’secdiis state
control was not required. The state specifically took jurisdiction over eight sabges,
none of which included gamblirf§. Judge Choy conceded the fact that, “Washington
cannot enforce its gambling laws against the Puyallup appellants foathiems on
Puyallup trust lands...” Despite this concession, he found that, “Washington public
policy prohibits the type of gambling business conducted by appelfdn&herefore, he
found casino gambling to be a prohibitory action and subject to criminal jurisdiction
described under Public Law 280. Choy cited the Ninth Circuit’s previous decision of
United States v. Marcy&sthat declared the possession of fireworks, whether sold by
Indian or non-Indian merchants, to be a public hazard and therefore a prohibitory act. He

stated that “Washington’s prohibitory (but not regulatory) laws can be enforcad by t

“SEarris 624 F. 2d. at 897.
“9d. at 894.
41d. at 895.

*8United States v. Marcye§57 F. 2d 1361 {9Cir. 1977).
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federal government on the Puyallup reservation.” Yet, in ruling, Choy expanded the
definition of civil/regulatory versus criminal/prohibitory. No longer was the
classification simply based on written law, but on an interpretation of public dd@s$ire
finding would prove vital to future decisions, and would help to open the debate as to
what constitutes a violation of public policy.

An underlying problem in thEarris decision is that the ruling is self-
contradictory. Judge Choy conceded that the Puyallup appellants were beyond the
jurisdiction of the state; yet, he still declared them guilty of “viotatime law of a state”
under section one of the Organized Crime Control Act. In sum, although the State of
Washington had no means by which to punish the Puyallup appellants, they nevertheless
could convict them of breaking the law. If this statement seems confusing, iaisbec
of the fact that it is just that, confusing. Choy argued that the Indian appel&msts w
aware of their actions and declared that, “Moreover, these appellantsat¢ripped up
by a detail, but flagrantly violated the core of the state law, albeit theylvegond the
state’s jurisdiction* In a 2-1decision, the Ninth Circuit affirmed the conviction of the
Puyallup appellants.

Judge Choy'’s decision led to many questions: If the appellants knew that they
were under state jurisdiction, why would they purposely break a law in a manner that
would draw so much attention upon themselves? Was this not self-destructive and a risk
to their profitable business? Did the Puyallup simply believe that they operated unde
tribal law and had created a successful enterprise? Finally, how can ntbtirat a

group is beyond a state’s jurisdiction, have no means of punishing the accused

“Farris 624 F. 2d at 897.
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defendants, but still find them guilty and uphold their convictions? The one vote to
reverse the convictions addressed some of these questions.

The lone dissenter in this case, Judge James Browning, harshly criticized the
majority opinion. Although he concurred in the conviction of non-Puyallup appellants,
Browning felt that Choy’s interpretation of the Organized Crime Control Ast w
“untenable.” Taking a more narrow reading of the act, Browning concluded that, “The
idea that a person can transgress state law by conduct not punishable undée that sta
is inconsistent with minimum notions of notice and fairné3sBrowning argued that
Choy’s contention that a person could be convicted for a crime that they could not in turn
be punished for was irrational. Further, the idea that the Organized Crime Canttrol A
denounced of all gambling was, in Judge Browning’s opinion, contrary to the legislative
history of the act. Congress was simply concerned with illegal gamhbbhgambling
itself: “Congress was not concerned with gambling per se. The statute wessaddo
what Congress perceived as a vicious circle of illegal gambling resultlagge profits
which the criminal element then used to corrupt local officiafs-.|# Browning’s view,
the Puyallup were not vulnerable to this corruption because they were beyond the sphere
of state influence. Unlike areas where the mafia controlled illegal gagnitie Puyallup
had nothing to gain in bribing state officials: “In the case at hand, for exaimgie was

no need for the Puyallups to bribe state officials when there was no law under which the

SOFarris 624 F. 2d at 898.

lid. at 899.
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state could prosecute therif.”According to Browning, the threat of organized crime was
simply not as strong as Judge Choy had envisioned.

Overall, Judge Browning contended that the state should not impede tribal
sovereignty, “Congress did not intend to assert federal jurisdiction wherdasta
allowed no local law enforcement at all.” The State of Washington did not assume
jurisdiction over gambling when it utilized section seven of Public Law 280. Therefo
gambling upon the Puyallup reservation was a regulatory rather than prohibitony ac
and should not be subject to criminal laws. Judge Browning concluded, “Because no
state or local law prohibited the actions of the Puyallup defendants, 18 U.S.C. section
1955 does not apply. The convictions of these defendants should be revérsed.”
Unfortunately, he was a lone dissenter. The Puyallup convictions were upheld. Browning
held no objections to the convictions of the non-Indian appellants and concurred in the
affirmation of their convictions. Unlike the dismissaRmcon Band of Mission Indians
v. County of San Diegthe Ninth Circuit’s ruling irnited States v. Farriprovided a
substantial beginning to court involvement in Indian gaming. While, the decision did not
resolve the debate between civil/regulatory and criminal/prohibitory, @nsehportant
precedent in making public policy an important factor in determining which laves we
criminal or civil. AlthoughUnited States v. Farri;wvolved a majority of non-Indian
owners and operators, it would only be a short time before the courts would be faced with

the issue of casinos owned solely by Native Americans.

S2Farris 624F. 2d at 8909.
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Casino gaming came to the forefront of Indian matters during the 1980s. Rather
than imitating large Las Vegas style establishments, Indianasasgiitially operated on a
small scale. Instead of slot machines and table games, tribal operatioms! fioclasge
part on one facet of gaming: bingo. The opening of several reservation bingo halls led t
court intervention in the struggle between state and tribal interests cogcgaming.
Three different courts in Wisconsin, Florida, and California respectivelyd lseparate
cases within the span of seventeen months. These courts questioned whether tribal bingo
operations were within state jurisdiction or were an aspect of tribal savigreithe
cases were virtually identical in their factual background and circumstémetded to
litigation. They were so similar that each written opinion often crosserefed one or
possibly both of the other decisions. Collectively, the cases were of gpEatance to
the attempts of tribal governments in operating gaming free of state inv@aivem

The United States District Court, Western District of Wisconsin handed down
their opinion inOneida Tribe of Indians of Wisconsin v. State of Wiscamsiduly 27,
1981>* Shortly thereafter, on October 5, 1981, the United States Court of Appeals, Fifth
Circuit rendered judgment iBeminole Tribe of Florida v. Butterworth.Concluded less
than three months apart, these cases are mirror images of each other. In both, the
respective tribes had enacted tribal ordinances for the regulation of bihgs p&@neida
tribal members operated their bingo hall, without any outside assistareceens of

“promoting the health, education and welfare of the members of the Tribe and tHa One

**Oneida Tribe of Indians of Wis. v. State of W18 F. Supp. 712 (1981).

*Seminole Tribe of Florida v. ButterwortB58 F. 2d 310 (5Cir. 1981).
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Community.®® The Seminole held the same goal of improving the quality of life for
their tribal members; however, unlike the Oneida, the Seminole contractedta priva
partnership to construct and manage their business in exchange for a percethi@age of
profits from bingo game¥. In either case, the principal function of bingo halls was to
raise money to promote the well-being of each respective tribe. Besidmsthof
overhead, and in the case of the Seminole, management fees, all monies went to the
greater benefit of the tribe, and not for personal gain. The Oneida and Seminolé made i
clear that these were not efforts to make some individuals wealthy. Déspotes of
societal improvement, state officials threatened to close tribal busnesse

On February 1, 1980, the Oneida tribe received a letter threatening “enforcement
action” from Brown County, Wisconsin assistant District Attorney RoycEi#ne. On
December 1% of the same year, the Brown County Sheriff informed the tribe that they
were in violation of Wisconsin Statute 163 which allowed for the prosecution of
individuals operating unauthorized bingo gartfe$n Florida, Broward County Sheriff
Robert Butterworth issued a similar warning. He declared that the Senai@en
violation of Florida Statute Section 849.093, and would suffer adverse consequences if
they did not shut dowr. Neither the Oneida nor Seminole accepted what they viewed as
a blatant infringement upon their right to self-government. Both tribes soughajudic

intervention to prevent interference from either Wisconsin or Florida. Once dwain, t

5%0neida 518 F. Supp. at 713.
*"Seminole 658 F. 2d at 1.
580neida 518 F. Supp. at 713.
*9Seminole 658 F. 2d at 2.
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respective courts addressed the criminal/prohibitory versus civil/regulaassification
issue.

The Fifth Circuit Court of Appeals and the United States District Courstéhfe
District of Wisconsin reached identical conclusions in deciding this mattate Bews
held that the statutes regulating bingo were criminal/prohibitory based upormthisgr
that violation of these laws could result in criminal prosecution. The tribal govetsime
on the contrary, contended that the state’s role was merely regulation of bingo, not
prohibition. Tribal attorneys illustrated that both Wisconsin and Florida allowed
“charitable or fraternal” organizations to operate bingo gathashile the states limited
the amount of prizes or the number of games allowed, they nonetheless permitted the
playing of bingo. Both courts relied heavily upon Judge Choy’s previous definition of
“public policy” in United States v. FarrisAs mentioned, Choy cited the caséJoited
States v. Marcyes which the State of Washington successfully prohibited the Puyallup
Indians from selling fireworks. Washington prohibited any individual, regardless®f
or status from selling fireworks. The state believed that fireworks weréelarsd a
public hazard; therefore, the Puyallup were violating the public policy of ttee sta
Although Judge Choy incorrectly applied this prescript to the Puyallup gafffints ehe
established the principle that the classification of a law as crimiablfptory or
civillregulatory relied largely upon the public policy of each individual $tate.

Wisconsin and Florida both claimed that, since penal sanctions could be enforced

for violation of bingo statutes, their laws were inherently criminal/prohihitditye

®0Oneida 518 F. Supp. at 713-715; Seminole, 658 F.2d at 1.

5lFarris 624 F. 2d at 892-97.
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courts disagreed with these contentions. The simple fact that a statutenciigthé the
possibility of criminal prosecution did not automatically classify it as
criminal/prohibitory®? The precedent establisheddarris required that the public
policy of a state must be accounted for in determining the proper classifiodt
particular law. Thé&neidaandSeminolalecisions similarly concluded that tribal bingo
operations were not in opposition to public policy. In Wisconsin, the court declared that,
“Congress intended to limit the exercise of that jurisdiction to enforcememw®f la
generally prohibiting activities that the state determined are too dangentegsalthy, or
otherwise detrimental to the well-being of the state’s citiz&hg'he courts could not
believe that either state felt that bingo caused a threat to the genéaat weits
citizens. Additionally, Wisconsin and Florida allowed people to participate iegam
operated by a variety of organizations. To allow these games at the exclusibal of
bingo halls would be discriminatory. The courts found it clear that Wisconsin and
Florida chose to regulate rather than to prohibit the playing of bingo by theagene
populace; making the bingo statutes of each state clearly civil/regulaterse
conclusions greatly influenced all tribes wishing to pursue Indian gaming, ingltitdhse
in California.

Following the rulings of the United States District Court and the Fifttud@ir
Court of Appeals, California had the chance to address the issue of Indian bingo
operations. On April 20, 1981, the Barona Tribe, located in San Diego County, enacted a
tribal ordinance permitting bingo games within their reservation. th&eSeminole in

Florida, the tribe contracted an outside corporation to manage their bingo hall. On June

20neida 518 F. Supp. at 718.

%3d. at 720.
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25, 1981, officers representing San Diego Sheriff John Duffy declared that the Barona
violated California Penal Code section 326.5, which regulated the operation of bingo
game<? A state trial court denied the Barona tribe’s motion for summary judgment
which included a request for injunctive and declaratory relief against Sbafff). The

tribe appealed this denial at the federal |1&vel.

On December 20, 1982, the Ninth Circuit Court of Appeals issued a very brief
opinion inBarona Group of Capitan Grande Band v. DffyThe similarities that
Baronashared with th®©neidaandSeminolecases simplified the Ninth Circuit’s
decision making process. As in Wisconsin and Florida, California permittedtatiiari
organizations” to conduct bingo games. The court found that this fact illustrated that
bingo was not a violation of California’s public policy. As Circuit Judge Robert
Boochever wrote in the court’s opinion, “This intent to better the Indian community is as
worthy as the other charitable purposes to which bingo proceeds are lawthiyized
under the California statut&” The court could not comprehend how the state intended
to justify allowing one group to participate in bingo while prosecuting another gooup f

the same act. The Ninth Circuit reversed the lower court’s decision and rehthede

®4Barona Group of Capitan Grande Band v. Dué94 F. 2d 1185 {9Cir. 1982), at 1187.

A motion for summary judgment is a method in whicparty attempts to convince the court that
judgment should be entered in their favor basethertlegal merits of a case without going to trihe
Barona felt that the state held no legal groundgfohibiting their bingo games and therefore fiedtt a
trial would simply be a waste of everyone’s timguhctive relief means that, through a court order,
particular action is prevented from occurring.the case of the Barona, the tribe sought to preSbatiff
Duffy from enforcing California’s penal code agaitteeir bingo hall. Declaratory relief means that,
without awarding damages or ordering any type tibaca court declares that a party has partidelgal
rights under a contract or statute. In this cds=Barona were seeking a declaration from thet¢bat
they held the right to operate bingo halls accaydlegal statute.

%Barong 694 F. 2d 1185.

7d. at 1190.
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case back to the trial court for purpose of entering summary judgment in favor of the
Barona. This case represented the first victory for Indian gaming ng@&ifornia;
however, as casinos expanded from bingo to other forms of gambling, California
continued to be a focal point in the Indian gaming controversy.

On May 24, 1980, the Cabazon Band of Mission Indians located in Riverside
County, California enacted Tribal Ordinance No.%.7his ordinance regulated a card
club similar to others in the metropolitan Los Angeles area. The ordinancéteeértine
wagering upon and playing of draw poker, lowball draw poker, and panguingue (a game
similar to rummy and often referred to as Pan 9). The club was on the Cabazon
reservation, catering to tribal members and the general public alike. On Ciober
1980, a mere two days after opening, the Chief of Police for the City of Indio, Samuel
Cross, along with several Indio Police officers raided the club. Citing ¢tdgatode
sections 15.15, 15.16, and 15.17, the officers issued over 100 citations to employees and
customers alike, both tribal members and non-mentBefie Cabazon filed suit with
the District Court for a restraining order and a preliminary injunction. Thé deared
the restraining order and granted the preliminary injunction, but later disshised t
injunction. The tribe then filed a motion to vacate judgment that the court denied;
however, the court restored the injunction against the City of Indio pending appeal. The
Ninth Circuit Court of Appeals heard the Cabazon case and rendered decision on

December 14, 19872

®8Cabazon Band of Mission Ind. v. City of Indi894 F. 2d 634 (9Cir. 1982), at 636.

%9d at 636.

%d.at 635.
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The Ninth Circuit found thafabazon Band of Mission Indians v. City of Indio
posed three issues. The first concerned the city’s attempted annexatian\aties
land in 1970. The second question raised was whether the city of Indio held jurisdiction
to enforce its ordinance on the reservation. And lastly, if Indio did have jurisdiction, did
that jurisdiction extend to non-Indians on the reservation? Of these three questions, the
court addressed only the first. In a brief opinion, Circuit Judge Thomas Tang ruled tha
the City of Indio’s annexation of Cabazon land was void “ab initio,” meaning “from the
beginning.”* The city failed to gain the consent of either the federal government or the
Cabazon when claiming reservation land for its own purposes. This was a violation of
former California Government Code sections 35470-71. The city claimed that the stat
of limitations for a challenge of annexation had expired; however, the Ninth Circuit
refuted this weak argument. Essentially, the court found that Indio’s purported
annexation was ineffective, and therefore, tribal land was not within their jaiosdic
The court declared that, “Absent federal consent, Indio had no authority to act'at all.”
Thus, the final two issues proposed on appeal became moot. The court would not even
entertain these questions stating: “We need not reach the issues pres&dbdann
Band’s preemption and infringement arguments, nor its arguments regarding the
construction of 18 U.S.C. § 1162, because we hold the annexatior/ Vditi¢ Cabazon

continued operation of their gambling establishment; however, their struggleesay m

"'Cabazon694 F. 2d 634 at 638.
"2d. at 638.

Id. at 639.

71



beginning as Riverside County and California state authorities would attenmpit to s
down what the City of Indio could not.

On February 15, 1983, the Riverside County Sheriff's Department sent sixteen
officers to raid the tribe’s card cldb. The Sheriff issued citations for violating county
and state ordinances to more than thirty people, including Cabazon officials. Thesoffic
seized cash in the amount of $3,000.00, casino files, playing cards, and casirid chips.
Once again, this action forced the Cabazon to litigate. Rather than fagiagtbivrities,
they now had to contend with county and state representatives. This time around, they
were joined in their struggle by a fellow Riverside County tribe, the Morongd B&
Mission Indians. The Morongo who were members of the same familial group as the
Cabazon, the Cahuilla, had also attempted to operate a gambling enterprisée Like t
Cabazon, the Morongo operated bingo games for the general population; however, they
did not operate a card club. The tribes united in their stand against local and stat
interference and filed a motion for summary judgment and for an issuance ofanpat
injunction barring the state or county from enforcing its gambling laws orveadiser
land. The United States District Court for the Central District of Caldogranted these
requests, but the County of Riverside and State of California appealed to the Ninth
Circuit Court of Appeals.

The state formulated its argumentdabazon Band v. County of Riverside

decided February 25, 1986, along the same lines that previous state authogtiesrel

"Mason, Indian Gaming!9.

Slbid.
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in the cases discussed thusfafirst, California pleaded that state and local laws were
enforceable by Public Law 280. Consequently, in the state’s view, the lawslseere a
admissible under the Organized Crime Control Act. The third contention brought a fresh
approach to this debate, as the state declared their actions justifiablefaddeal”
common law.” The Ninth Circuit addressed each of these points in a unanimous opinion
written by Circuit Judge J. Blaine Anderson.

Judge Anderson began by attacking the contention that Public Law 280 granted
jurisdiction to state and local authorities over tribal gaming. LookirnigetdNinth
Circuit’s previous decision, Anderson stated that, “we are bound by the precedent
established by this circuit iBaronawhich is factually and legally indistinguishable from
the case at bar.” The decisions rendered by previous courts particulaBaimnaand
United States v. Farriad already determined the fact that the distinction between the
civil/regulatory and criminal/prohibitory classification depended on a statéilic
policy. TheBaronacourt determined that tribal bingo halls were consistent with
California’s public policy of allowing charitable or fraternal organad to operate
bingo games. Following this precedent, Judge Anderson declared, “Thenefdreld
that the gambling activities of the Tribes on the Indian reservation do not violate
California’s public policy.”® Further, “Because we have concluded that bingo games are
not contrary to the public policy of California, the activity is not violative (sfdhe

OCCA.”"®

"®Cabazon Band v. County of Riversjd83 F. 2d 900 (9Cir. 1986).

"d. at 902-903.
®d. at 903.
Id. at 903.

73



While the operation of tribal card clubs is noted in the factual background section
of the opinion, it is not directly mentioned in the core of the court’s decision. In
addressing the applicability of Public Law 280 and the Organized Crime Cowctrdha
court did not differentiate between tribal bingo and the card games. It is @pbate
Judge Anderson classified these games under the general heading ofrigambli
activities.” Although the court did not state it, the existence of card clubs throughout
California, particularly in the Los Angeles area, demonstrated that theynet
violations of public policy. In fewer than two pages, the court completely dissdaht
state’s first two points.

The state’s case thus depended on their claim that the Supreme Court had
“adopted a federal common law in determining the applicability of statedawsdian
reservations® “Common law” refers to the use of unwritten law; that lacking a
particular legislative act, the courts could look to past decisions to detgudiciel and
congressional intent. The Ninth Circuit concluded that through a “particularizedyihquir
they could examine the interests of state, local, and tribal governments anuroete
whether the state’s position held any validity. The “particularized inquirg’ama
examination of case law pertaining to a variety of Native Americaessiseyond the
scope of this study. What is important from this investigation is the determirtadion t
“state laws may be applied to Indian reservations unless such application would (1)
interfere with reservation self-government, or (2) impair a right gramtegserved by

federal law.®* The court found that there was no federal law preempting the application

8cabazon v. Riverside83 F. 2d. at 903

8qd..
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of state or local gambling laws upon reservations. Subsequently, federal law was not a
barrier to state jurisdiction. However, this was only one portion of the appligdedit

and thus, the court turned to the question of whether state law would infringe upon the
right of reservation self-government. Judge Anderson addressed state, faderabaa
interests separately and then ranked the overall strength of each in maklg a fi
determination of jurisdiction. If federal or tribal interests outweighecdetbbshe state,

“then these laws may not be applied on the reservation under the federal common law’s
particularized inquiry test?

In Anderson’s opinion, the state’s interest was very weak. Contrary to the
declaration of Judge Choy Wnited States v. Farrithat “Casino operations placed the
tribe in danger of mob takeover whether it realized it or fbtjtidge Anderson found
that, “There is no evidence whatsoever that organized crime exists on these
reservations® In addition, the laws of California did not make it a crime for non-
Indians to participate in the gambling made available by reservation nseriitesr
simply regulated the operation of such activity. The court thus concluded thatéfe sta
position was meager, especially in comparison to federal and tribal interests

The Ninth Circuit looked to the presidential policy of Ronald Reagan as a
significant indicator of the federal government’s interest in Indianraffdn his “Indian
Policy Statement” of January 24, 1983, the President exhibited a fervent desit&for t

self-determination. President Reagan said that tribes needed to “redudepleadence

82Cabazon v. Riverside83 F. 2d. at 905.

8Farris 624 F. 2d at 895.

84Cabazon v. Riversige83 F. 2d at 904.
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on federal funds by providing a greater percentage of the cost of their self goveltfiment
Following this policy, the Department of the Interior declared that tribal bing@iqes
were consistent with the President’s desires and were in fact a “repesdieing
possibility” that should be protected. The Bureau of Indian affairs concumedtkiag
that, “tribal bingo enterprises are an appropriate means by which tabdarther their
economic self-sufficiency, the economic development of reservationsilaadself-
determination.” These declarations made it clear to the court that thel fiederest was
strong and only secondary to that of the tribes themselves.

The investment of the Cabazon and Morongo in their own existence and future
was strongest among all parties involved. Not only was gaming the sate sbur
income for the tribes, it was also the major source of employment for trilathens.
Gaming provided revenue for the operation of tribal government and allowed for
essential services to tribal members that would otherwise be unattainablstaie
ignored these facts and attempted to convince the court that tribal intezestweak.
California argued that the Cabazon and Morongo were “marketing an exenfpion”
state laws to non-Indians. The state claimed that the tribes were simptiggan
activity, designed for profit, which was otherwise illegal for non-Indiangatticipate in
within California. However, the Ninth Circuit found that this statement was based on a
erroneous interpretation of the Supreme Court rulinggashington v. Confederated
Tribes of the Colville Reservationn this case, the Supreme Court found that the state of

Washington’s implementation of an excise and sales tax upon cigarettes sold on

8Statement by the President: Indian Policy, The @Hibuse, January 24, 1983.
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reservation land was valf. The tribe was offering nothing but an exemption from state
taxation that would otherwise be enforced off of the reservation. Washington, however,
was not prohibiting the tribe from selling cigarettes. California was pttegito prevent

the actual activity which provided revenue and employment to tribal members.

The Cabazon and Morongo were not depriving the state of revenues by simply
reselling products whose profits would otherwise be used to provide off-reservation
services. Rather, the tribes were offering an activity that did not de@eteetenue,
but provided the necessary income to relieve some of the burden from non-tribes.entiti
Again, the state was refuted in their pleadings. Finally, California tookaheesthat the
Cabazon or Morongo lacked any tradition of commercialized gaming. While this may
have been true, Judge Anderson explained that it was not the gambling traditiorsthat wa
pertinent, but the tradition of self government: “The focus in determining whethleala t
tradition exists should instead be on whether the tribe is engaged in amaditi
governmental function, not whether it historically engaged in a particulaitgéfl’

Each of the efforts put forth by the State of California and County of Riverside
came to naught. The Ninth Circuit found federal and tribal interests of providingresme
for self-determination and self-government to greatly outweigh thestaterest of
preventing organized crime. Therefore, the state could not rely on the fealerabn
law’s particularized inquiry test. Additionally, precedent had establisheghthbling
laws of Riverside County and California to be of a civil/regulatory nattinershan

criminal/prohibitory. It is again important to note that the court made no distinction

8Washington v. Confederated Tribes of the Colviles®vation447 U.S. 134, 100 S.Ct. 2069,
65 L. Ed. 2d 10 (1980).

8Cabazon v. Riversigé=. 2d at 906.
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between the operation of bingo halls and card clubs. In the court’s opinion, neither
violated state public policy, but rather were both beneficial to tribal self-goestnm
“We find no basis upon which to distinguish the Tribe’s bingo activities from the Tribe’s
card parlor games. Therefore, our discussion in this case, although spgcifical
addressing the bingo games, applies with equal force to the card dimes.”

Despite the setbacks faced by the Rincon and Puyallup, Native Americarg gaine
victories through District and Appellate decision®©ineidg SeminoleBarong and the
two Cabazorrulings. Casino gaming was becoming a viable source of income and tribal
sovereignty; however, as casino gaming was still in its infancy, so whattteeagainst
state interference. As gaming expanded and became increasinglybpepfha attention
of outsiders grew stronger. If gaming had failed, state authorities would ndilcased
so much attention on the rural tribes. Success brought envy, followed by greed, and the
desire to share in such a profitable enterprise. The state of Californitatasdagross
the nation believed that they were being cheated out of a great source of reveaue. As
result, the Cabazon and Morongo would shortly find themselves before the highest court

in the land, and Congress would become involved in the issue of Indian gaming.

8Cabazon v. Riversigé. 2d at 906.
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CHAPTER 3
CABAZON AND THE INDIAN GAMING REGULATORY ACT

Following defeats in Federal District Court and the Ninth Circuit Court of
Appeals, the state of California appealed to the highest court in the nation. On Drecembe
9, 1986, the United States Supreme Court began hearing arguments in what would
become the most significant Indian gaming case. Addressing the apjtiicaistate
and local laws on reservation land per Public Law 280 and the Organized Crime Control
Act, the court reviewed case law regarding Indian bingo and similar formsniigg
on reservations. California argued, as they had in the Cabazon cases, thatd®ublic L
280’s grant of civil jurisdiction included the authority to apply California Penal Code §
326.5 regarding the operation of bingo games. Furthermore, the Organized Crime
Control Act prohibited the type of casinos located on the Cabazon and Morongo
reservations. The Supreme Court disagreed with both assertions.

On February 25, 1987, the court rendered judgme@alifiornia v. Cabazon

Band of Mission Indians Justice Byron White delivered the court’s opinion in a 6-3
decision. In determining the extent of Public Law 280 over Indian tribes, Whtte firs
referenced the decision Bryan v. Itasca County The justice declared that Bryan,
“we recognized that a grant to states of general civil regulatoryrpmyee Indian

reservations would result in the destruction of tribal institutions and valugke court

ICalifornia v. Cabazon Band of Mission Indiad80 U.S. 202 (1987).

Bryan v. Itasca Countyt26 U.S. 373 (1976).

3cabazon480 U.S. at 208.
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clearly did not wish to destroy tribal rights to self-government; however,she o
bingo was not as clear-cut as that of taxation on reservation land: “The Minnesota
personal property tax at issueBnyanwas unquestionably civil in matter. The
California bingo statute is not so easily categoriZed@he court found it necessary to
again examine the civil/regulatory versus criminal/prohibitory dichotomyticdu#&/hite
reviewed the Fifth Circuit’s decision &eminole Tribe of Florida v. Butterworthnd the
Ninth Circuit’s opinion inBarona Group of Capitan Grande Band of Mission Indians v.
Duffy® In both cases, the respective courts ruled that whether or not a law violated a
state’s public policy determined its classification as criminal or.ciile Supreme Court
was “persuaded that the prohibitory/regulatory distinction is consistenBwi#n’s
construction of Public Law 280."Yet, the distinction was not, in the Supreme Court’s
view, “a bright-line rule.® California’s argument that their gambling laws were criminal
and not civil did “hold some weight” with the court; however, a review of California’s
laws and public policy led the Supreme Court to agree with the Ninth Circuit’s fsading
in Baronathat California’s statute regarding bingo was indeed civil.

The Supreme Court pointed out the fact that California permitted its cit@ens t
participate in many forms of gambling throughout the state. In addition to charitabl
bingo games, the state allowed horse racing and more than four-hundred card clubs.

These were facts that the state did not dispute. Most notably, California adtgitedya

“Cabazon480 U.S. at 208.

Seminole Tribe of Florida v. ButterwortB58 F. 2d 310 (5Cir. 1981).

®Barona Group of Capitan Grande Band v. Du94 F. 2d 1185 {9Cir. 1982).

"Cabazon480 U.S. at 210.
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in 1984, in which the state “daily encourages its citizens to participate in tieigsta
gambling.® In regards to bingo, the state did not prohibit how many games an individual
could play, or how much money one could spend; the state only limited the value of
prizes. Further, the state exhibited “no effort to forbid the playing of bingayy a
member of the public over the age of eighte®n&s with previous courts, the Supreme
Court saw no justification of the state’s contention that Indian gaming enésrpréese
violations of state public policy, when the state itself permitted and even promoted
gambling on a daily basis:
In light of the fact that California permits a substantial amount of gambling
activity, including bingo, and actually promotes gambling through its stageylott
we must conclude that California regulates rather than prohibits gambling in
general and bingo in particul&r.
California argued that, although it allowed limited forms of gambling, operati
of a large “unregulated bingo” game, that might attract organized crime, asgiethas
a misdemeanor under state law. In response, the Supreme Court reiterStauitise
v. Butterworthopinion: because a regulatory law is “enforceable by criminal as svell a
civil means does not necessarily convert it into a criminal law within the ngeanhi
Public Law 280.*> The court held that if it allowed California and other states to expand

the definition of civil jurisdiction under Public Law 280, the federal goal ofltabH-

government and self-initiative would be compromised and “total assimilation

®Cabazon480 U.S. at 210-211.
19d. at 211.
Hq.

12q.
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permitted.*® Justice White declared that California could not assume such authority
under Public Law 280, and turned his attention to the Organized Crime Control Act.

TheBaronacourt ruled that “whether a tribal activity is ‘a violation of the law of
a state’ within the meaning of OCCA depends on whether it violates the ‘publig’ polic
of the State While the Supreme Court found that the Cabazon and Morongo casinos
were not in violation of the Organized Crime Control Act, they disagreed with thie publ
policy test implemented iBarona Rather, Justice White cited the Sixth Circuit Court of
Appeals decision dfinited States v. Dakota. This ruling declared the enforcement of
OCCA to be solely “an exercise of federal rather than state authorityt&s3iad no
right to close Indian casinos based upon the premise that they were violatinglédera
White stated, “There is nothing in OCCA indicating that the States are to inapas in
enforcing federal criminal laws or are authorized to make arrests on hedevations
that in the absence of OCCA they could not afféttRegardless of whether the
Cabazon and Morongo gambling establishments violated state public policy, ¢he stat
could not use OCCA to shut them down; this power could only be exercised by the
federal government.

The Supreme Court ruled against California using Public Law 280 and the
Organized Crime Control Act. Yet, the court did not simply affirm the judgmenvar fa
of tribal governments as the tribes had desired. Quoting the ciggvd¥lexico v.

Mescalero Apache Tribéhe court stated that, “Under certain circumstances a State may

1BCcabazon480 U.S. at 211.
d. at 213.

*United States v. Dakotd96 F. 2d 186 (1986).

1%Cabazon480 U.S. at 213-214.
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validly assert authority over the activities of nonmembers on a reservation, and... in
exceptional circumstances a State may assert jurisdiction over theepvaten
activities of tribal members'* An example of such an instance was seaNashington
v. Confederated Tribes of Colville Indian Reservatincussed in the previous
chapter:® Recall that the court found in this case that the tribe was simply “marlegting
exemption” from state sales tax on cigarettes. They were not offenytigireg but a
discount on tobacco that non-Indians could not get elsewhef@ablazonthe court
found it necessary to determine whether or not the Cabazon and Morongo were
marketing an exemption from state laws, and whether the federal govepnexempted
state attempts to assume jurisdiction.

Justice White concluded that the Cabazon and Morongo were not marketing an
exemption from state laws. Further, he noted that the federal governmeméstimte
tribal self-government pre-empted any state attempt to assume juoisdittnlike the
situation inWashington v. Confederated Tribggople visiting the Cabazon and
Morongo reservations were not simply purchasing a discounted item and then leaving.
The court compared the casinos to the Mescalero Apache’s hunting and fishrhg reso
operated in New Mexico. In the caseN#w Mexico v. Mescalero Apache Trilige
court had stated that a state could intervene in tribal matters on rare nschsivever,
the operation of a resort complex was not one of those inst&hteshe court’s opinion,

the Mescalero Apache were not marketing an exemption from state huntinghamgl fis

"New Mexico v. Mescalero Apache Tribp#62 U.S. 324 (1983) at 331-332.

¥%wVashington v. Confederated Tribes of Colville IndReservation447 U.S. 134 (1980).

New Mexicq 462 U.S. at 324.
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regulations. Therefore, the state was prohibited from regulating thesecovatas
activities. The tribe’s desire to procure funds to benefit tribal membeenreed New
Mexico’s desire to regulate hunting and fishing. The Cabazon and Morongo held similar
interests in the operation of their casinos. Neither reservation containggarof
exploitable natural resource. Therefore, casinos became a necessibafautvival.
Only through well-run, modern facilities could the tribes gain the necessaty to
promote the well-being of their members. Additionally, the federal governme
recognized that tribal bingo operations were vital to the existence of magg. tThe
Indian Financing Act of 1974, the Department of Housing and Urban Development, and
the Department of Health and Human Services had all “provided financiahassisb
develop tribal gaming enterprise®."The federal government hoped that, through the
development of tribal bingo, tribes could not only help themselves, but relieve some of
the financial burden from the United States. In the court’s view, federal istelearly
outweighed those of the state.

California’s final claim to state jurisdiction relied on the casRioé v. Rehner.
In that case, the Supreme Court held that, if a tribal business sold alcohol for off-
reservation consumption, California could require the business’ owner to obtaia a stat
liquor licensé®* The court distinguishe@abazorfrom Rice observing that:

Congress had never recognized any sovereign tribal interest in regliaionmg

traffic and that Congress, historically, had plainly anticipated that tiesSta

would exercise concurrent authority to regulate the use and distribution of liquor
on Indian reservatiorfs.

Cabazon480 U.S. at 217-218.
ZRice v. Rehner463 U.S. 713 (1983).

2Cabazon480 U.S. at 220.
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Unlike alcohol, a traditional federal view regarding gambling did not exisis did not
mean that a federal view opposing gambling could not be created. Justice White
explained that, “surely the Federal government has the authority to forkeah Indi
gambling enterprises® Congress had not expressed such a position, and in White’s
opinion, “the federal policy is to promote precisely what California seeks toriréde
Therefore, the court affirmed the Ninth Circuit’s decision declaring tBa&té regulation
would impermissibly infringe on tribal government, and this conclusion appliesyquall
to the county’s attempted regulation of the Cabazon’s card €lubHe decision,
however, was not unanimous.

It is important to review the dissenting opiniordabazonn order to gain
perspective into the thought pattern of those opposing Indian gaming. Justice John P.
Stevens wrote the dissenting opinion joined by Justices Sandra Day O’Connor and
Antonin Scalia. Stevens argued that, absent Congressional exemption, Indian gaming
should be subject to state law. Although gaming provided “needed employment and
income” for many tribes, Stevens feared the repercussions of permittingasi
“Accepting the majority’s reasoning would require exemptions for cockfighttigat
parlors, nude dancing, houses of prostitution, and other illegal but profitable
businesses?® Stevens also disagreed with the majority’s belief that gambling was

consistent with California public policy stating:

ZCabazon480 U.S. at 221.
24d. at 220.
Bd. at 222.

2d. at 222.
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To argue that the tribal bingo games comply with the public policy of California
because the State permits some other gambling is tantamount to arguing that
driving over 60 miles an hour is consistent with public policy because the State
allows driving at speeds of up to 55 miles an hour.
Justice Stevens appeared to have a moral objection to gambling reminiscenobf tha
Judge Choy itUnited States v. FarisStevens’ comparisons exhibited a still widely held
Protestant Christian belief in America that classified certain *actvities as immoral.
This can be seen in his comparison of gambling to cockfighting and prostitution. In a
footnoted response to the dissenting opinion, Justice White stated, “Nothing in this
opinion suggests that cockfighting, tattoo parlors, nude dancing, and prostitution are
permissible on Indian reservations within Califorrid.Indian gaming advocates further
saw no comparison between casino gaming, which they advocated for improving tribal
life, with driving five miles over the legal speed limit.
In declaring the minority’s view that the Cabazon were marketing anpan
from state laws, Justice Stevens highlighted the fact that the tribe ontyératg-five
members, an amount “barely adequate to operate a bingo game that is patronized by
hundreds of non-Indians nightly® Stevens added, “How this small and formerly
impoverished Band of Indians could have attracted the investment capital for its
enterprise without benefit of the claimed exemption is certainly a mytsteng.”®
Indian gaming advocates might have asked themselves how the number of Indians

belonging to any particular tribe had any bearing upon their right to operasena®

The fact that the tribe was “small and impoverished” is the entire reasom@hpeeded

2ICabazon480 U.S. at 211.
2d. at 226.

2d. at 226.
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to open and operate a casino. It also confirmed the federal government’s pbattion t
Indian gaming was an important means of bringing tribes out of poverty.

Stevens further declared that the Cabazon and Morongo casinos “drain funds from
the state-approved recipients of lottery revendesltistice White responded to this
statement as “strange,” stating, “It is pure speculation that, in the abseribaldfingo
games, would-be patrons would purchase lottery tickets or would attend statesdpprov
bingo games instead™ There are many individuals who prefer playing cards or bingo,
who will not even think of playing the lottery. Similarly, there are people who will
occasionally play the lottery, but will not think to go into a casino to play cardsgw.bin
Justice Stevens’ provided no factual basis to his contention that Indian gamatg affe
state lottery revenu& Finally, in addressing the issue of organized crime, which the
minority felt was a threat to Indian casinos, Stevens wrote, “Indeedp@aifregulates
charitable bingo, horseracing, and its own lottéfy Stevens’ own words clearly deem
California gambling laws to be regulatory and not prohibitory, yet the justice dié&ot s
this fact. Fortunately, for Indian tribes, these sentiments were part ofrtbatynand
not the majority opinion. The minority felt that Congress and not the court should be
determining the legality of Indian gaming. They would soon get their wish.

Despite support from three justices, California again failed to assurae stat

jurisdiction over Indian gaming. The state could not convince the court’s majotity tha

¥Cabazon480 U.S. at 226.

*d. at 222.

%Further explanation of this assertion will be dissed in Chapter 6 in a comparison between
revenues of California Indian Casinos and the Galif Lottery from 1999 to 2008. See Chapter 6 and
Appendices D & E.

33Ccabazon480 U.S. at 227.
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Public Law 280 granted full civil authority; and their own promotion of a state lottery
proved that gambling was not against state public policy. Even if Californidnbachs
proof of organized crime infiltration in Indian casinos, which it did not, the court
prevented the state from applying the Organized Crime Control Act, as jpunelyg a
federal law. The court recognized tribal and federal interests in nmangaasinos as a
means of promoting tribal well-being. TBabazondecision presented tribes across the
nation an opportunity; however, the issue was not yet resolved. As the court heard
California v. CabazonCongress took initial steps towards federal intervention.
Following the court’s decision, Congress became directly involved in Indiamgami
Congress began hearings regarding Indian gaming in 1985. At the time, the
Department of the Interior estimated that close to eighty tribes weratiogegaming
facilities, primarily providing bingo. Of those tribes, twenty to twenwgfoperated high
stakes bingo, with some groups profiting nearly one-million dollars per mbnth.
Politicians from both sides of the political spectrum felt the need for gpksgfslation
regarding Indian gaming. Senator John McCain (R. Arizona) strongly suppdrged t
rights to sovereignty and self-determination and Senator Tom Daschle (D. Sdatia)D
believed that Indian gaming was instrumental in bringing tribal members out of
poverty® Representative Mark Udall (D. Colorado) introduced HR 1920 in the House of

Representatives on April 2, 1985. The proposed bill, entitled the Indian Gaming Control

3 Sioux Harvey, “Winning the Sovereignty Jackponlindian Gaming Who Wins&ds. Angela
Mullis and David Kamper (Los Angeles: Regents @&f thmiversity of California, 2000), 14-34.

*Harvey, “Winning the Sovereignty Jackpot,” 18-24.
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Act, sought to establish “federal standards for gaming activity on Indian'1&hdhe

act passed the House on April 21, 1986, in which the Senate then referred it to the
Committee on Indian Affairs. In the Senate, Daniel K. Inouye (D. Hawaii) a@amieDJ.
Evans (R. Washington) took the lead in supporting what Udall had Bédemilowing

the Cabazordecision, Congress needed to act as soon as possible in order to establish
some type of federal guidelines regarding Indian gaming before cagiansen grew

out of control. On October 17, 1988, Congress passed Public Law 100-497, entitled the
Indian Gaming Regulatory Act (IGRAS.

The purpose of the Indian Gaming Regulatory Act was to “provide a statutory
basis for the operation of gaming by Indian tribes as a means of promotihg triba
economic development, self-sufficiency, and strong tribal governm&ntaitther, the
act intended to prevent organized crime and “to assure that gaming is condubsted f
and honestly by both the operator and play&tsTo achieve these goals, the act created
a committee to oversee and enforce federal regulations regarding Indianggdmder
the supervision of the Department of the Interior, the National Indian Gaming
Commission is comprised of three individuals. The President, with Senate approval,
appoints a chairman for a maximum of three years. The Secretary ofether Ititen

selects two associate members, one who serves for three years, and tivaotdeawves

3% US House of Representatives Committee on IntanorInsular Affairsindian Gambling
Control Act 99" Congress, i sess., 14 November 1985 (Washington, DC: Goverhfenting Office,
1987), 37.

3"Harvey, “Winning the Sovereignty Jackpot,” 17.

*¥pub. L. 100-497, Sec. 2, Oct. 17, 1988, 102 St72

%925 U.S.C. §2702.1.

4025 U.S.C. §2702.2.
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for one year. The three members vote to determine who will become the viceachair
IGRA provides that members of the commission must come from both political patties
least two must be enrolled members of an Indian tribe, and no member can have a
criminal background or have financial interest in any gaming operatioa.cdhmission
must meet at least once every four months, and at least two members must bégresent
constitute a quorum. It is responsible for oversight and enforcement of IGRA, and must
submit a written report to Congress every two yéhrs.

IGRA'’s specific provisions begin with the separation of types of gaming into
three distinct classifications. Class | gaming is defined as ‘lsgaiaes solely for prizes
of minimal value or traditional forms of Indian gaming engaged in by individuals as
part of, or in connection with, tribal ceremonies or celebratiéhghese games are
played purely for traditional cultural purposes, they do not involve casino stylaggam
Class Il gaming is specifically defined as bingo, or card games&ateaexplicitly
authorized by state laws or are not explicitly prohibited by the laws of #te.’StTribes
can offer games for monetary prizes of any size in bingo, but must conform tastate
regarding regulation of wagers or pot sizes in card games. Class tigghowever,
does not refer to all card games. Class Il does not include, “any banking casj game
including baccarat, chemin de fer, or blackjack (21)Class Il gaming also does not
include “electronic or electromechanical facsimiles of any gambarfae or slot

machines of any kind** The last classification of gaming, Class IIl, is defined as “all

415 U.S.C. §2704.
4225 U.S.C. §2703.6.
495 U.S.C. §2703.7.

425 U.S.C. §2703.7.
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forms of gaming that are not Class | gaming or Class Il ganithgHis terminology is
very broad, and would lead to future debates regarding classification of sganifs.

In addition to classification as I, Il, or Ill, casino games can be grompedhree
categories: house banked, percentage, or non-house banked/non-percentage. California
penal code 8330 prohibits playing of any house banked or percentage game. The
California Court of Appeals defined “house banked” as a game in which the house “is a
participant in the game, taking on all comers, paying all winners, and collectimafi
losers.*® For example, in blackjack, if a player wagers $10.00 and wins, the casino pays
$10.00 from its own money. Conversely, in games such as poker, players play against
each other and the casino simply takes a percentage of the pot, called aa$akée
for playing. The casino does not have a direct interest in the outcome of the game, but
makes its money based on how much is wagered. This is an example of a percentage
game, defined as “encompassing any game of chance from which the house collects
money calculated as a portion of wagers made or sums won in play, exclusive e§charg
or fees for use of space and facilitié5.”

In California card clubs, the rules of games or methods of collectingrteas f
patrons are formatted in a way that avoids classification as a house bankextotager
game. In poker, rather than taking a percentage of the pot, casinos take the same sum of

money from all games at a particular table regardless of the amount dkagérs is

525 U.S.C. §2703.8.
“*Sullivan v. Fox 189 Cal. App. 3d 673 (1987).

4d.at 679.
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referred to as a “collection” and falls under the legal term of a “faédie.”® Rather
than charging a percentage of wagers made or won, the casino chargéseabised
upon hours played, or simple use of their facility. It is equivalent to renting the table
dealer, chips, and entire atmosphere of the casino. In this manner, the casino has no
interest in the outcome of any game. Another example of the casino modifyingrdles
acting in a passive role is seen in the manipulation of the rules of blackjack. 8§ 330
specifically prohibits “blackjack or 21.” To avoid this prohibition, casinos play to 22
rather than 21 and rename the game to titles such as “California 22.” BEgshrplest
pay a nominal fee, usually fifty cents, for each hand played. A player ailkeatts as
the bank, paying all winnings from his or her own money and collecting all lfveses
other players. The position of banker, however, must rotate amongst players. §therwi
a player with a large sum of money can dominate play and change the classifroan
non-banked/non-percentage to a house banked game.

The individual classification of a gaming activity as I, II, or Il detames which
authority maintains jurisdiction over it. Class | gaming is solely leftibaltr
governments. It is not subject to any of the provisions within IGRA. Tribal governments
also maintain jurisdiction over Class Il games, but the National Indian Gaming
Commission (NIGC) has oversight and regulatory authority. A tribe maigipate in
Class Il gaming if their casino is “located within a State that pesuith gaming for any
purpose by any person, organization or entity and such gaming is not otherwise

specifically prohibited on Indian lands by Federal IdW.The tribal government must

*80liver v. County of Los Angele$6 Cal. App. # 1397 (1998).

4925 U.S.C. §2710.
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adopt an ordinance or resolution regarding the desired gaming and the chairman of the
NIGC must approve this ordinance. The chairman will approve only if the tribe shows i
“will have the sole proprietary interest and responsibility for the conductyofjaming
activity.” Further, net revenues from gaming must be used to: (1) fund tribahgosetr
operations or programs; (2) provide for the general welfare of the Indian tribesand i
members; (3) promote tribal economic development; (4) donate to charitable
organizations; (5) help fund operations of local government ageficigsbes
participating in Class Il gaming must provide the NIGC with outside auditseof t
gaming operations.

IGRA clearly states its goal as development of entire tribal groups, not individua
wealth. If tribes choose to make per capita payments to tribal memberghehaust
first prove that each of the above goals have been met, including protecting tretsntere
of minors and those who can not care for themselves. These payments are subject to
federal taxatiori’ IGRA provides an exemption for individually owned Class Il facilities
in operation before September 1, 1986. These casinos, however, must give at least 60
percent of all revenues to the local Indian tribe. Congress rejected dosicessful
operations; and the federal government wanted to ensure that the largest proportion of
funds went to the betterment of entire triBés.

In addition to approving or denying ordinances regarding Class Il gaming, the

NIGC has the authority to issue orders of closure or impose civil fines foosabiat

%025 U.S.C. §2710.
5125 U.S.C. §2710.

5225 U.S.C. §2710.
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violate IGRA. The commission also performs background checks on all key casino
employees before issuing gaming licenses. Commission officers insdestamine all
Class Il facilities, and can demand access to any documents pertainasgio ¢
revenues. The commission collects fees from each Class Il operation,sathek set
percentage of fees to be paid annually. The fees cannot exceed more than 2.%fpercent
the first $1.5 million in gross revenues for any single operation, and no more than 5
percent of revenue in excess of that amount. In total, all fees collectedvieoyn e
operation cannot total more than $8 millign.

If a tribe has demonstrated the ability to operate a fiscally and ecofigmica
sound Class Il casino for more than three years, including proper accounéngirlg,
and monitoring procedures, it may apply for a certificate of self-regolafiribes may
also enter into management contracts with outside corporations to operate thes. cas
These are two important aspects of tribal sovereignty; however, the NIGGastitains
the final authority over these provisions. The commission, after holding a heating wi
tribal leaders, may revoke a certificate of self-regulation if isfdeat just cause warrants
such actior’? Tribes may contract with outside corporations for management of either
Class Il or Class lll facilities. Management contracts must geete@mmission for
approval and are limited to five years, during which an outside corporation catalkaly
a maximum of 30 percent of the casino’s net revenues. In rare cases, the NIGC may

approve a contract of seven years and up to 40 percent of revenues, but the majority of

595 U.S.C. §2717.

%25 U.S.C. §2710.
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contracts are limited to the five year/30 percent restricfioit the end of the contract’s
term, the tribe can choose to self-manage the casino, or if they employ outside
management, the corporation must turn full control over all activities to the tribal
government?®

Class lll gaming operations have the most money making potential; tlegrefor
they are important not only to the tribes, but also to the associated states. Te appeas
state officials, who feared losing all say in Indian gaming, Congressicamtly changed
the regulation of Class Ill gaming. Like Class Il gaming, an Indiae must approve
and adopt an ordinance or resolution regarding gaming which states that gaming can only
be “located in a State that permits such gaming activity for any purposs ipgeson,
organization, or entity.” Unlike Class Il gaming, Class Il must lmmtiucted in
conformance with a Tribal-State compact entered into by the Indian tribehe state>”
These compacts are binding, and all gaming activity is fully subject ta¢heis and
conditions. Unlike Class Il operations, tribes now found that they had to negotiate with
states in order to open Class lll casinos. The federal government was not reroved f
the process as tribal-state compacts must be approved by the Secretatgtefithre and
IGRA established specific procedures for entering into negotiations. Thiedhe
means for preventing states from simply not negotiating.

To enter into a tribal-state compact, an Indian tribe informs the statatimgyr

of its intentions to negotiate. IGRA requires the state to act in “good faith’raeidieto

%25 U.S.C. §2711.

*%Joseph G Jorgensen, “Gaming and Recent Americaanittonomic Development,” in Indian
Gaming Who Wins?97.
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negotiations with the tribe. Compacts may include provisions regarding: (1)the

application of state and tribal civil or criminal laws to gaming; (2) assass by the

state of gaming activities in amounts as are necessary to defray thefaegjulating

such activity (e.g. fees or revenue sharing); (3) taxation by the Intharofrsuch

activity in amounts comparable to amounts assessed by the State for coenparabl

activities (e.g. if an individual hits a jackpot, he or she must pay state oalfeadees);

(4) remedies for breach of contract; (5) standards for the operation of sucly actiit

maintenance of the gaming facility including licensing; (6) any otheestshjhat are

directly related to the operation of gaming activities. In exchangentering into a

tribal-state compact, the federal government waives Title 15 § 1175 of the Umaites St

Code. This section, known as the Johnson Act, made possession, transportation,

manufacturing, or selling of any gambling device, unlawful on Indian [Fh#fgithout

this exemption all slot machines would be illegal.
Key to negotiations is the fact that states cannot refuse to negotiate simply

because they want to tax Indian gaming. Section 2710.4 of IGRA clearly states:
Except for any assessments that may be agreed to under paragraphi{(Bd{c) (i
this subsection, nothing in this section shall be interpreted as conferring upon a
State or any of its political subdivisions authority to impose any tax, fegeshar
or other assessment upon an Indian tribe or upon any other person or entity
authorized by an Indian tribe to engage in a Class Il activity. No State ma
refuse to enter into the negotiations described in paragraph (3) (a) based upon the
lack of authority in such State, or its political subdivisions, to impose such a tax,
fee, charge, or other assessniént.

While state officials may not like this aspect of IGRA, it is an important pi@viin

protecting tribal rights to request negotiations.

%15 U.S.C. §1175.

%925 U.S.C. §2710.4.
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Further protections to tribal interests are the remedies that IGRA prdeides
tribes if a state refuses to negotiate and acts in “bad faith.” If afaiiateo respond
within one-hundred and eighty days of a tribe’s request to negotiate, the tribal
government may initiate a cause of action in the United States Distridt Gdwe burden
of proof in showing that the state has indeed acted in good faith is placed upon the state.
If the court finds that the state did not act in good faith, the court orders thestate t
complete a compact within sixty days. The court takes into account anyostedercs
regarding public interest, safety, criminality, financial integrityadverse economic
impacts on existing gaming activities. If a compact is still not readiwtd the tribal
government and state must submit a final proposal to a court appointed mediator. The
mediator is responsible for choosing the compact that best meets fedesagbal
complies with federal laws. If the state refuses to accept the meslidémision, a tribe
may enter into a compact directly with the Secretary of the Intdfithe Secretary of
the Interior fails to act within forty-five days, the compact is defaultedlegal
acceptance and becomes bindifig.

IGRA established a statutory foundation for Indian gaming. Tribal govartsm
gained the ability to regulate Class | gaming with no outside interierand Class II
gaming with minimal federal interference. This was a great victoriribal sovereignty
and self-determination; however, the provisions of Class Il gaming ledstwith the
monumental task of negotiating with state governments. Although IGRA reqtated s
governments to act in good faith, the tribal-state compact process wasgytheasy.
In California especially, tribes struggled to gain compacts that would be dahifi

their people, as state officials returned to the old dispute over jurisdiction andvhe ne

8025 U.S.C. §2710.7.
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debate of which classification particular games fell under. Again, trilbastane leaders
landed in court and the Supreme Court would soon deal a blow to tribal sovereignty by

negating the IGRA protections that forced states to act in good faith.
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CHAPTER 4
THE COURTS CONTEMPLATE IGRA

The Indian Gaming Regulatory Act provided a statutory framework for Indian
tribes desiring to operate Class Il and Class lll casinos. Tridéite across the nation
viewed IGRA as an opportunity to open new casinos, or to secure legal statisos ca
already in operation. States, however, were not as eager to rush into the process of
negotiating over Class Ill gaming. Tribal and state leaders heldaorglviews as to
what IGRA required of the other. Arguments arose over when a state wasadquir
enter into negotiations, and whether a state could be taken to court if it refused to
negotiate as IGRA specified. The court decisions of the 1990s were a mixture of
setbacks and successes for tribal leaders. Differing courts held cogflictivs over
congressional intent and implementation of IGRA. Court rulings, both within and out of
California, directly affected tribal attempts to gain compacts for tped gperation of
Indian casinos on California’s reservations.

The first significant post-IGRA court decision occurred in Connecticut, not
California. The Mashantucket Pequot Tribe requested that Connecticut enter into
negotiations for a tribal-state compact for Class Ill gaming. Whendteedid not
comply within the one-hundred and eighty day required by IGRA, the tribe sued in
district court. The court ordered the state to complete a compact within systpeias
2710 (d) (7) (B) (iv) of IGRA. The state appealed to the Second Circuit Court of Appeals
contending it did not have to enter into negotiations because tribal leaders wished

negotiate over games that were illegal within the state. The stategued ghat the
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tribe failed to pass a tribal ordinance before requesting negotiations, thusmgiala
IGRA requirement. Tribal leaders countered, declaring that the dtateedIcharitable
organizations to participate in “Las Vegas Nights” that offered Clagaihes. They
also stated that the only precondition to negotiations was a simple request tateggoti
regardless of whether or not a tribal ordinance was already in'place.

The Second Circuit decidéddashantucket Pequot Tribe v. State of Connecticut
on September 4, 1990. The court disagreed with the state’s contention that a tribal
ordinance was a prerequisite to negotiation stating, “Nothing in that provision requires
sequential satisfaction of its requirements, nor does its legislativeytssiggest that a
tribal ordinance must be in place before a state’s obligation to negoti@® "aris the
court’s view, IGRA'’s specification that gaming would be subject to thestand
conditions of a tribal-state compact indicated Congress’ intent that negotiaticuns
before the adoption of a tribal ordinance: “Obviously, if a state does not permit ‘such
gaming,’ the matter is at an end, and the adoption of a tribal ordinance will neuerc
The court further noted that the “such gaming” requirement of § 2710 referred to the
class of gaming to be negotiated, not a specific individual game.

The court used the Senate Report accompanying IGRA to illustrate the proper
manner to determine whether a class of gaming is allowed; this was to tGalhazon
rationale” of whether or not an activity was a violation of public policy and thus

civil/regulatory or criminal/prohibitory. Although the report was specific to Class Il

Mashantucket Pequot Tribe v. State of Co8a3 F. 2d 1024 (2 Cir. 1990) at 1027.

?|d. at 1028.
%d. at 1028-29.
“Senate Report at 6, U.S. Code Cong. & Admin. Ne9@813076.

100



gaming, the court found that the same principle applied to Class Ill. Thesstat
allowance of “Las Vegas Nights” exemplified the fact that ClHggaiming was not
against Connecticut’s public policy. If the court agreed with the state, tingmacts
would only be reached through the “acceptance of, the entire state corpus afdaws a
regulations governing such gamimt.Ih the court’s view, this made the compacting
process, the key element of IGRA, a “dead lettelf'the state had no reason or incentive
to negotiate, then it would not. IGRA, however, gave states the opportunity to play a
vital role in the regulation of Indian casinos within their borders. The court did not
declare that a state must accept every demand of tribal leaders, but tnsttat feast
negotiate in good faith:
This ruling means only that a State must negotiate with the Tribe concerning the
conduct of casino-type games of chance at the Reservation. We necessagily
to those negotiations the determination of whether and to what extent the
regulatory framework under which such games of chance are currently pdrmitt
in the State shall apply on the Reservafion.
The court declared that Connecticut did not meet the requirement of negotiating in good
faith, and thus, affirmed the district court judgment ordering the state to negotia
compact within sixty days.
Three years after the Second Circuit’s decision, the Eighth Circuit Gourt

Appeals addressed a similar issue of a state refusing to negotiate initjood le

Eighth Circuit decide€Cheyenne River Sioux Tribe v. State of South Dakotugust

SMashantucket913 F. 2d at 1031.
%d. at 1031-32.

’Id.
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23,1993 The State of South Dakota refused to negotiate with the Cheyenne River
Sioux over the topic of keno. The state permitted the playing of various formassf Cl

[l games in the historic town of Deadwood including slot machines, blackjack, and video
keno. The state set limitations on the number of games that each casino coulahmaintai
and set a maximum wager limit of $5.9®outh Dakota successfully negotiated tribal-
state compacts with six of the nine tribes located within their borders. $heffthese
compacts, with the Flandreau Santee Tribe, became a model for all futurectonipa

tribe wanted a compact with more favorable terms, the state demanded icmscassh

as expanded criminal jurisdictidf.

Tribal leaders pointed to the differences between the Cheyenne River lieservat
and the Flandreau reservation. The Cheyenne River reservation was neazly thehe
state of Connecticut, contained ten times as many tribal members, but was teot loca
near a population center. Therefore, the tribe believed it was necessaketthema
casino more attractive to customers. Facilitating this goal included gpladasino on
trust land located near areas of greater population such as the town of Pluma ¢& the sta
capitol of Pierre, and offering expanded gaming with higher bet limith, asitkeno. To
bolster its case, the state argued that the video keno permitted was difterent
traditional keno, state law fixed bet limits, and a casino could only be located \Wihin t

tribe’s reservation. South Dakota also argued that the tribe’s lawsuit should besdmi

Cheyenne River Sioux Tribe v. State of $.BF. 3d 273 (8 Cir. 1993).

%d. at 279-280.

194d. at 277.
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based on protections guaranteed under the Tenth and Eleventh Amendments of the
constitution:*

In a completely opposite manner than tha¥lashantucket Pequot Tribthe
Eighth Circuit held that the state “need not negotiate traditional keno if only video ke
is permitted in South Dakota® The court based this contention upon the belief that
“The ‘such gaming’ language of 25 USC § 2710 does not require the state to negotiate
with respect to forms of gaming it does not presently permiRather than interpreting
“such gaming” to mean the general classification of a game, the countedettiat a state
could refuse to negotiate on a game per game basis. This negated the Secarsl Circui
purpose of simply attempting to get both sides to negotiate and then decide which games
to permit. Under the Eighth Circuit’s interpretation, a state could simplynggyb&fore
even discussing a particular game. The ruling created a further problerntuacha
equally authoritative courts reached opposing decisions on a similar situ@itics
created the potential of conflicting precedents for future cases. The lsouptevented
the Cheyenne River Sioux Tribe from discussing higher wager limitagstatt they
were established as a matter of state'faw.

Not all aspects of the court’s opinion were detrimental to the tribe or taindia
gaming advocates across the nation. The court declared that neithertthadren
Eleventh Amendments bared the suit against the state. While the Tenth Amendment

grants states powers that are not specifically delegated to the fenleraimgent, the

YCheyenne River3F. 3d. at 278.
124, at 279.
11d. at 280.

¥4,
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court found that, because a state ultimately can never be forced into agreeing to a
compact, those powers were not violated. Under 8 2710 of IGRA, if a state refuses to
negotiate or to agree to a mediator’s proposed compact, the tribe can degl ditbctl
the Secretary of the Interiot. The court further found that the state could not claim
sovereign immunity under the Eleventh Amendment. In the court’s opinion, Congress
clearly intended to abrogate a state’s immunity to suit through IGRA, and caesthe
state had willingly negotiated with other tribes: “In addition, the stateedgtangaged in
negotiating tribal-state compacts and has reaped the benefits from thesatioms. .. °
Of great significance to both the Cheyenne River Sioux and many otherihesl t
throughout the country was the court’s statement that, “We disagree with the state’
contention that land must be located within an Indian reservation to be considered Indian
lands under the IGRA™ This statement granted economic opportunity to tribes that
would be unable to gain from Indian gaming based merely on their geograpbatair.
Following the decisions concerning Connecticut and South Dakota tribes,
California tribes were involved in several significant court cases. Thefitsese
matters did not directly involve the state of California, but rather a disputedrethe
Cabazon and the National Indian Gaming Commiss{@abazon Indians v. National
Indian Gaming Commissionecided January 28, 1994, concerned the classification of a
particular game as Class Il or Class'flISeven other tribes joined the Cabazon in

arguing that the NIGC had improperly designated their electronic pulltebines as a

1525 U.S.C. at § 2710.
®Cheyenne River3F. 3d at 281.
d. at 280.

8Cabazon Indians v. Natl. Indian Gaming Cont#d F. 3d 633 (D.C. Cir. 1994).
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Class Ill game. In this game, players simultaneously played agathso#eer in groups
of machines called “pods.” The computer contained a set number of winners and
revealed the ticket to the player, in which the player then instructed the coneputer
reveal whether the pulltab was a winner or loser. The tribes argued thaasrsgmply
an electronic aid of a game that the NIGC had already designated ad.&lass |
The court sided with the NIGC in declaring that the electronic pulltab machine
was a Class Il game. In spite of the fact that players were not dipéeying against
the house, the game was not viewed as an electronic aid. Section 2703 of IGRA state
that Class Il gaming “does not include electronic or electromechanositides of any
game of chance?® Unlike electronic equipment used to simulcast bingo games to more
than one location, the pulltab machines were not simply aiding in the play, but were an
exact copy of a game of chance in electronic form. This opinion lead to further
controversy as some tribes continued to operate the games despite the court’s ruling
In San Diego County, sheriff’s officers raided the Barona, Sycuan, ajakVie
tribal casinos. Reminiscent of the days before the Cabazon decision, the ofimeds s
the respective tribe’s pulltab machines, cash, and records. In response, theedbes s
San Diego County Sheriff Jim Roache in district court. The district court grémgted t
bands declaratory and injunctive relief stating that “county officials wexeuded by

IGRA from jurisdiction to execute the warrants and prosecute the tribahgami

%Cabazon Indians v. Natl. Indian Gaming Copta F. 3d at 635.

2925 U.S.C. at § 2703 (7) (B) (ii).
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officials.”®* The county appealed the decision, in which the Ninth Circuit Court of
Appeals decide®ycuan Band of Mission Indians v. RoaoheSeptember 26, 1994.

Circuit Judge William Canby wrote an opinion that, liKeeyenne River Sioux
contained some positive and negative components for Indian gaming advocates. The
court upheld the district court’s ruling in all aspects, including granting rdé¢ats and
injunctive relief to the tribes, but also preventing the tribes from reclgithim pulltab
machines. The court reiterated that pulltabs were electronic faesiamt thus Class Il
games, regardless of whether or not the players played against each othersbitiagai
house. Because there was no tribal-state compact, the court denied the motion to return
the machines directly to the tribes. Instead, the court ordered the gamnesd¢o
Video Autotab, Inc the lessor of the machifies.

County officials, however, lacked jurisdiction to raid the tribal casinos. The
federal government maintained authority to enforce state laws regagethmgjing on
Indian reservations despite the state’s futile attempt to again clainc Babl 280
jurisdiction: “Whether IGRA has made broader inroads on Public Law 280 we need not
decide; it has clearly made criminal enforcement of the State’s l@hjting ‘slot
machines’ the exclusive province of the federal governnfénthe court also found that
the state could not attempt to regulate Class Il gaming on a game byagsisie

We express no opinion concerning Class Ill, but at least insofar as the State’s

argument is directed at Class lI-type gaming, of the sort engagedhe Byibes
in Cabazon Bandhe state cannot regulate and prohibit, alternately, game by

ZISycuan Band of Mission Indians v. Roaché F. 3d 535 (9 Cir. 1994) at 537.

2d. at 539-541.

31d. at 540.
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game and device by device, turning its public policy off and on by minute

degree$?

Unfortunately the court did not express an opinion as to Class Il gaming to dudfyp cl
the discrepancy between thashantucket PequaindCheyenne Riveailecisions.
Further, the state’s citation of Title 18 of the United State’s Code asngyauntisdiction
over Class Ill games came to naught:

It is true that under section 1166(a), all state Class Il gambling laopb/ @

Indian country in the same manner and to the same extent as such laws apply

elsewhere in the State.” But in the same breath, Congress granted the United

States exclusive jurisdiction to enforce those state faws.

Regardless of classification, in this case the state lacked the autbantiorce its laws.
The state did not have control over games classified as Class Il att afrdseCabazon
decision. If it was Class lll, then the state lacked jurisdiction withoutbal-state
compact, which it did not have with the Barona, Viejas, or Sycuan.

California tribes continued to struggle when Governor Pete Wilson refused to
negotiate on “stand-alone” electronic gaming devices he deemed illegalagibines, as
well as on live banking and percentage card games he claimed violated Califoatia pe
code 8330. The Ninth Circuit landed in the position of choosing between precedents
established itMashantucket Pequot TriedCheyenne River Sioun a controversial
decision, the court sided with the Eighth Circuit’s interpretation of IGRA, anpletely

disregarded the foundations of tGabazondecision. Rumsey Indian Rancheria of

#Sycuan 54 F. 3d at 539.

Xd. at 541.

107



Wintun Indians v. Wilsowas originally decided on November 15, 1894our Ninth
Circuit judges disagreed with the case’s panel of judges and requestie tinal be
reheard “en banc.” When a trial is reheard en banc, the entire circuibnulles case
rather than the regular panel of three judges. Chief Judge John C. Wallace, who ruled on
the original hearing, denied the petition to rehear the case en banc, leattjagChnby
to write a scathing dissent.
Judge Diarmuid O’Scannlain declared, “Where a state does not ‘permitiggami
activities sought by a tribe, the tribe has no right to engage in these atasittethe
state thus has no duty to negotiate with respect to them.” Tribal leaderssegptesr
belief that IGRA reinforced th€abazorrationale of a public policy test that showed that
California clearly did not prohibit gambling as a whole. The state ran a lqttmyitted
horse racing, and non-banked/non-percentage card games. The court, however, “rejected
this reading of IGRA” based upon the “plain language” of the stafute the court’s
opinion, it was clear that California did not “permit” the type of gaming tiatribes
wished to operate:
The fact that California allows games that share some characgewsticbhanked
and percentage card gaming- in the form of (1) banked and percentage games
other than card games and (2) non-banked, non-percentage card games is not
evidence that the State permits the Proposed Gaming Actftities.
The Ninth Circuit concurred with the Eighth Circuit that IGRA did “not requireage 40

negotiate over one form of Class Il gaming activity simply becausasitegalized

another, albeit similar form of gaming.” The court continued this sentimeimgstdn

2Rumsey Ind. Rancheria of Wintun Ind. v. Wils&4 F. 3d 1250 (9Cir 1994).

2d. at 1257.

#d. at 1258.
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other words, the state need only allow Indian tribes to operate games thatanhers c
operate, but need not give tribes what others cannot Rave.”

IGRA's legislative history seemed to contradict the Ninth Circuit’s opini
however, the court found it unnecessary to conduct a thorough review of this history:
“Because we find the plain meaning of the word “permit” to be unambiguous, we need
not look to IGRA'’s legislative history*® The court glanced at the Senate Report from
Mashantucket Pequot Tribbut again reached a conclusion different from the Second
Circuit. Rather than using the maxim that “identical language in a statutel $t®oul
interpreted to have the same meaning,” the Ninth circuit interpreted theatgtp have
a different intent. Because the Senate Report specifically namedI@jassing and was
silent on Class Ill gaming, the court negatively inferred that silexmeessed
congressional intent for Class Il gaming to receive greater sg&aten. From this
inference, the court determined that the State of California need not negotrate ove
specific games that it deemed illedal.

Judge Canby'’s dissent and denial of rehearing en banc signaled thatrthe co
misinterpreted congressional intent and IGRA’s entire purpose. Canby argute that
Ninth Circuit confirmed the Second Circuit’s fear that, without giving statescamiive
to negotiate, IGRA would be rendered “toothless.” In Canby’s view, “The whole idea
was to foster these compacts. That goal is defeated if the details otefersgulatory

schemes, allowing some games and prohibiting others, apply if the state doesfdthing

2Rumsey 64 F. 3d at 1257.
%\d. at 1258-59.

.

¥d. at 1253.
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Canby also believed that the court focused on the wrong word when reviewingdGRA’
requirements for negotiation. The word “permit” was not as important agmmésiech
gaming.” In concurrence with the Second Circuit, Canby stated that “suchgjam
referred to a class of gaming, not a particular individual game. By seragptive
inference that simply was not there, the court had misinterpreted IGRAsndted the
tribal-state compacting process. As with the Second Circuit and Connectichy, dd

not want California forced into accepting every tribal demand, he desired onllgeha
state be open to negotiations. Interestingly, if Judge Canby had offered an opinion
regarding regulation of Class Ill gaming in Bigcuardecision, he might have set
precedent and deterred the Ninth Circuit from reaching the conclusiortit did.

The different circuit courts had the opportunity to rule on disputes between tribes
and states refusing to negotiate. On October 6, 1994, the Ninth Circuit received another
tribe’s claim that the state acted in bad faith; however, in this situationlteeird state
had already entered into a tribal-state compact that the state refused toCaivazon
Band of Mission Indians v. Wilsatealt specifically with compacted simulcast pari-
mutuel horse racinyf. Both parties agreed that horse racing fell under Class Il gaming.
Per IGRA, the tribe and state entered into a compact, but disagreed over theampbsi
a state licensing fee on the tribe’s simulcast wagering facility. s@dte admitted that the
fee was indeed a tax, something that the tribe contended was prohibited under § 2710 (d)

(4) of IGRA. This section stated that IGRA did not confer upon the state the “authority

#Sycuan 54 F. 3d at 539.

*Cabazon Band of Mission Indians v. Wils&Y F. 3d 430 (9Cir. 1994).
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to impose any tax, fee, charge, or other assessment upon an Indian ¥iia.what

Indian gaming advocates viewed as a seriously flawed interpretation ofttite,dtze

court stated that the lack of authority to tax was not a prohibition againsbtaxadtie

court referenced the case@dtholic Social Services, Inc v. Thorburghmatter dealing
with illegal immigration®® The court stated that the phrase “nothing in this section shall
be construed as authorizing petitioners’ admission into the country...,” did not prohibit
admission under the same statute. This may have been true in this instancgabut ille
immigration and taxation under IGRA are two completely separatessst easily
compared. Thankfully for the tribes, this passage can be disregarded asctaere di
remarks used in reaching a decision that lack the full legal force of sktagli

precedent. The court thus turned to the question of whether tribal interests pceempt
state intervention.

The court illustrated that Southern California OFF Track Wagering Ingasi-q
governmental organization of racing associations, agreed to pay the tribee2.83
percent of all money wagered at their location. Two percent is the standardeiedogi
all simulcast locations, while the additional 0.33 percent was contracted astamatidi
fee to go directly to tribal governments. With the state’s imposed licensingea
directly from Southern Californian Off Track Wagering Inc based upon the amount
wagered at the tribal facility, the state ended up making more money thahéheRrom
March 1, 1990, to February 28, 1991, the state collected $292,075 compared to only

$217,386 for the Cabazon. In addition, the Sycuan tribe, who were co-plaintiffs in this

%25 U.S.C. at § 2710 (d) (4).

%Catholic Social Services, Inc. v. Thornbur§s6 F. 2d 914, 923 {5Cir. 1992).
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case, received $318,743 for the period of November 1, 1990 to March 3, 1991 in
comparison to $440,175 for the stiteThe state agreed in the compacting process that if
the district court ruled in favor of the tribes, then it would turn over all collecteddee
the tribes. While the district court did not rule in favor of the tribes, the circuit dolur
The Ninth Circuit determined that the imposition of state fees was an ecoormen
on the tribes, and that “contrary to the conclusion of the district court, the bands do
indeed have a ‘right’ to the unpaid fe€&.The state claimed its interest in the gaming
activity was equal to the tribes’ because the actual activity occurrdaeaféservation.
The court disagreed with this contention stating that, “It is not necessary,dsttioe
court appears to posit, that the entire value of the on-reservation activityfroome
within the reservation’s border8® The court found that tribal interests clearly
preempted those of the state and thus reversed the district court’s decazomgahat
judgment be entered for the tribes and that the state turn over all collested fee

In 1996, Indian gaming reached the Supreme Court of the United States for the
first time since the Cabazon decision a decade ea8eminole Tribe of Florida v.
Florida, decided on March 27, 1996, was one of the most damaging cases to Indian
gaming interest$) In a 5-4 decision, that would only have taken one swing vote to
change, the court ruled that the Eleventh Amendment of the U.S. constitution prevented
tribes from suing states without first gaining consent. This ruling complatelermined

IGRA’s provision that states could be sued for failure to negotiate in good faittheF;

$’Cabazon37 F. 3d 430 at 433-34.
%8d. at 434.
39d. at 435.

“°Seminole Tribe of Fla v. Florig®17 U.S. 44 (1996).
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the court ruled that a tribe could not sue an officer of the state, particularigvitengr,
under theEx Parte Youngloctrine. Chief Justice William Rehnquist delivered the
opinion of the court.

The Eleventh Amendment states: “The Judicial power of the United States shall
not be construed to extend to any suit in law or equity, commenced or prosecuted against
one of the United States by Citizens of another state, or Citizens or Subjegys of a
Foreign State* While the Chief Justice admitted that, “Although the text of the
Amendment would appear to restrict only the Article Il diversity jurisolicof the
federal courts® he noted that the amendment contained a “background principle” that
was essential for understanding proper jurisdictional limitations. In thegisstipinion,
the court has “understood the Eleventh Amendment to stand not so much for what it says,
but for the presupposition...which it confirm®&"Essentially, rather than taking the
amendment at face value, the court decided to read between the lines. Thtg major
relied upon the 1890 decisionldéns v. Louisiandhat held that each state was
sovereign entity within the federal system and should not be susceptible to suit by an
individual without its conserif. The only two exceptions to this rule in past court
decisions involved the Fourteenth Amendment or the interstate commerce clause as

determined in the case Bennsylvania v. Union Gas Cd

“1U.S. Constitution, XI Amendment.
*’Seminole 517 U.S. 44 at 54.

“d. at 54.

“*‘Hans v Louisianal34 U.S. 1, 13 (1890).

“*Pennsylvania v. Union Gas Gd91 U.S. 1 (1989).

113



Tribal attorneys argued that while IGRA did not deal with Fourteenth
Amendment issues, Congress’ desire to abrogate a state’s sovereign initmsuity
under the Indian Commerce Clause was similar to the Interstate Comnteanse Basis
of Union Gas Co.The majority, however, disagreed and declared that their previous
ruling of Union Gas Cowas incorrect and thus overturned. The majority based this
ruling on the premise that a majority of the courymon Gasdid not reach a consensus
as to the power of Congress regarding the Eleventh Amendment and that the decision had
caused much confusion for the lower courts. Rehnquist stated this because Justice By
White had agreed in part and dissented in part on the issue. Using this logic, the same
argument could overturn this decision as it was so closely contested. Rehngarstidecl
that, although IGRA clearly showed Congress’ intent to abrogate a statergign
immunity to suit, Congress nevertheless, did not have the power to enforce such an
action?®

Rehnquist further declared that the Parte Youngloctrine did not permit tribes
to sue state official. UnderEx Parte Youngthe federal government maintains
jurisdiction over suits seeking injunctive relief in order to end a “continuing violation of
the law.” Rehnquist, however, stated that when “Congress has prescribed alremedi
scheme for the enforcement against a State of a statutorily criggiied rcourt should
hesitate before casting aside those limitations and permitting an aciiostaaystate

officer based upofx Parte Young*® The Chief Justice feared using this doctrine could

“*Seminole 517 U.S. 44 at 54-70.
*’Ex Parte Young209 U.S. 123 (1908).

“8Seminole 517 U.S. 44 at 74.
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expose a state official to the full force of the law including possible sasctide
pointed to IGRA’s remedies under 8§ 2710 as the main reason to avoid this possibility.
One glaring problem was missed in Rehnquist’s logic, however. If the coundiad j
ruled unconstitutional the portion of § 2710 that allowed tribes to sue states for failing t
negotiate in good faith, how could these remedies be used to prevent an action against a
officer underEx Parte Young
Justices John Paul Stevens and David Souter’s separate dissents strongly
criticized the majority’s opinion. Justice Souter’s dissent is a very lodglatailed
explanation that traces the origin of congressional power to colonial tiroeger @rgues
that in its formation the United States did not adopt English common law in its entirety
The founders clearly rejected granting states absolute power asithbed< before the
American Revolution. During the Constitution’s implementation, early American
politicians had two choices concerning the Eleventh Amendment. Theodore Sedgwick
proposed the following text:
No state shall be liable to be made a party defendant, in any of the judicial courts,
established, or which shall be established under the authority of the UnitegJ State
at the suit of any person or persons, whether a citizen or citizens, or a foogigner
foreigners, or of any body politic or corporate, whether within or without the
United State§?
Using this passage, the court would be correct in stating that a tribe, ohangmity,
does not have the right to sue a state under the Eleventh Amendment. This text, however,

was replaced with the more limited language. Souter used this fact teedbealkarThe

history and structure of the Eleventh Amendment convincingly show that it reaciies onl

4°Seminole 517 U.S. 44 at 111.
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to suits subject to federal jurisdiction sovereignty exclusively under tireitate
Diversity Clauses™

Souter and Stevens’ dissenting opinions further contradicted that of the majority.
The Eleventh Amendment clearly prohibits suit “by Citizens of another StatetjzerSi
or Subjects of any foreign state.” Souter argued that, the main reason behind the
Eleventh Amendment was to prevent newly formed states from being sued over war
debts from the recently completed revoluttdriNowhere does the amendment mention
Suits concerning a state’s own citizens, corporations, or entities suchahs trib
governments. By declaring that a state has sovereign immunity unless it saadsnt
sued, the majority opinion essentially grants ultimate power to state goemtsy This is
something that not only affects tribal governments and undermines IGRA, dut als
affects any citizen or corporation that has a dispute with a state. Why would a sta
consent if they can simply claim sovereign immunity and not have to worry about their
actions, or in the case of Indian gaming, inactions? Further, why would a tribe or other
entity be barred from suing a state official for violation of a law? Souter guseare
guestion in this manner:

Why would Congress not have wanted IGRA to be enforced by means of a

traditional doctrine giving federal courts jurisdiction over state officerani

effort to harmonize state sovereign immunity with federal law that is manam

under the Supremacy Clause?

As Souter concludes, “There are no plausible answers to these questions.”

50Seminole 517 U.S. 44 at 111.
54d. at 130-142.

*2d.at 182.
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Before California could claim sovereign immunity from suits concernid@in
gaming, the California Supreme Court heard a case with ramificationgofes tr
attempting to operate casinos in Californi@estern Telcon, Ine. California State
Lottery, decided June 24, 1996, involved the state lottery’s operation of a kend¥ame.
The plaintiffs, a game manufacturing company, and the California Horsemen'’s
Benevolent and Protective Association, Inc, sued the lottery claiming its kem®was
an illegal house banked game and therefore essentially a slot machine. Tomi@alif
Nevada Indian Gaming Association intervened on behalf of the lottery arguirigehat
games were not illegal house banked games, nor slot machines. The tribakistdeekt
with the lottery, because they desired to operate their own “video lottermn&dsih
currently prohibited as Class lll electronic facsimiles of games of ehanc

The California State Supreme Court examined state law and determinad that
lottery and a banking game were mutually exclusive. The court separatbtingginto
three distinct categories: gaming, lotteries, and betting. Gamindefiagd as “the
playing of any game for stakes hazarded by the players.” Within gamottgrg was
defined as “any procedure authorized by the commission whereby prizeddetdis
among persons who have paid, or unconditionally agreed to pay, for tickets or shares
which provide the opportunity to win such prizes.” Finally, betting equaled “promises to
give money or money’s worth upon the determination of an uncertain or unascertained
event in a particular way, and may involve skill or judgméhtlnlike house banked

games, lotteries make their money simply on the number of tickets sold, not on the

*\Western Telcon, Inc v. California State Lottetd Cal. 4 475 (1996).

%d. at 482.
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outcome of a particular game. They use the principle of a “player’s pool prizediwher
the money gained from ticket sales is pooled into a large amount that determines the
amount of the prize contested. It is not a “bilateral” wager between two parties
In the California State Lottery’s keno game, a video terminal was nseich a
player selected a certain amount of numbers, up to ten total, numbered from one to
eighty, and made a wager of between $1.00 and $20.00. A centralized computer
randomly drew twenty numbers to determine whether the player won or lost. The game
repeated every five minutes giving the opportunity for continuous play. The court
determined that because the payoff amounts of the game were fixed, the keno game was
not a lottery, but in fact an illegal house banked game. While the game met the
gualifications of subtracting fifty percent of all ticket sales for wigsjrand did not
dispense coins or currency, as specified in the California Constitution and gonernme
code respectively, the amount of the winning prize was fixed and not determined on the
amount of tickets soltf. The court, however, proclaimed that:
The feature that makes CSL Keno a banking game rather than a lotteryhiatnot
it is a numbers game or is played through a computer and video terminal, but that
it offers fixed payoffs to a number of bettors determined by the draw, and that the
operator therefore has a stake in the play of the game.
Through this statement, tribal leaders gained the concession that they \kerg; $beir
video lottery terminals were not necessarily prohibited facsimiles of a gahohance.

The determination of whether a game was illegal did not depend on the machine that it

was played on, but on the nature of the betting itself. Because the court refused to answe

*Western Telcon13 Cal 4 at 486.
*California State Constitution, Article IV, §19.; GdCode, §8880.28 Gov't subd. (a) (1), (3).

S"Western Telcon13 Cal. #' at 494.
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whether the video lottery terminal was a prohibited slot machine, tribal gaming seb/oca
gained a bargaining chip in arguing that video machines were not prohibited tiedpera
as player’s pool prize lotteries rather than house banked games.

Seizing upon the United States Supreme Court’s ruling that a state may claim
sovereign immunity from suit, California completely ignored the Ninth Cicd®94
order to turn over fees collected from the simulcast horse racing operatiGakfofnia
tribes. The Cabazon, Sycuan, Barona, and Viejas tribes joined to sue California. On
appeal from district court, the Ninth Circuit decided the cageabfizon Band of Mission
Indians v. Wilsoron September 2, 1997. In order to avoid confusion from the previous
court decisions, the court labeled the first district court ruling as “Cabdzamdl the
Ninth Circuit's decision in 1994 as “Cabazon if."In this particular case, the state
argued four main points as to why they did not release the funds, and why they should not
be subiject to this suit: (1) the state is immune from suit under the Eleventh Améndmen
(2) the state never agreed to surrender the license fees it collectethé racing
industry to the Bands unless the court determined they were an impermissiietiax
Bands; (3) the compacts are invalid because the racing associations and thernansé
the Bands, are the primary beneficiaries; (4) the Bands materiaghmed the compacts
by operating illegal slot machings.

Circuit Judge Stephen S. Trott had little trouble in declaring that each of the

state’s arguments was “unavailing.”First, the state willingly entered into negotiations

*8Cabazon Band of Mission Indians v. Wisd24 F. 3d 1050 {8Cir. 1997).

9d. at 1056-1057.
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with the tribes in question, they did not refuse to negotiate at all, and thereford waive
their sovereign immunity under the Eleventh Amendment. Second, the clear language of
the compact stated that the tribes “shall seek declaratory judgmemitabai State from
a United States District Court of competent jurisdiction as to whether deduation a
distribution of the state license fee...are permissible under thé®Adst only did the
state consent to suit, it also clearly stated that if it lost, it would rdtarfees. When a
state enters into a compact, “the compact terms, not state law, goversolb@ae of a
dispute.®® The court answered the state’s third point in an equally dismissive manner.
Although the license fee fell upon the racing association, the court showed that “The
Bands bear the actual burden of the license¥e&he court rejected the state’s
underhanded method of attempting to claim that the compacts should become void
because the tribes were not primary beneficiaries. Finally, usingitiogope established
in Sycuan v. Roachdudge Trott ruled that the state held no jurisdiction to enjoin slot
machines and banked and percentage card games because the state did not have a
compact regarding those issues. The federal government held sole authootylia pr
these activities when the tribes had not consented to state jurisdiction. Omgehegai
court ordered judgment in favor of the tribes and for the state to turn over the licensing
fees.

On January 29, 1998, the Eighth Circuit reinforced that the federal government

has authority to enjoin tribal gaming activities in violation of IGRnited States v.

61Cabazon124 F. 3d 1050 at 1057.
%21d.at 1058.
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Santee Sioux Tribeas an appeal of the United States District Court’s refusal to enforce
the National Indian Gaming Commission chairman’s temporary closure®riter.
February of 1996, following three years of failed negotiations, the SanteeBiba of
Nebraska decided to open a casino offering video slot machines, video poker, and video
blackjack. The tribe also sued the state in district court for failure to negiotigood
faith. Following the Supreme Court’s decisiorS@minole Tribe of Floridahe district
court dismissed the tribe’s suit because of sovereign immunity. The distritfaitaad
to note the Ninth Circuit’s ruling that when a state entered into negotiatimodmtarily
waives immunity from suit®

On April 25, 1996, the NIGC's chairman entered a notice of violation and order
of temporary closure. The NIGC cited the fact that the tribe did not havelestatea
compact, and therefore, was in violation of IGRA. The tribe complied for neavly t
months before reopening their casino. The district court ruled that because thedtribe ha
appealed the chairman’s order to the NIGC, and that appeal had not yet beemfinalize
the district court could not grant civil injunctive relief to enjoin the tribetsvaies. The
NIGC finalized their closure order on July 31, 1996, and again filed a motion with the
district court seeking civil injunctive relief. The district court denied thosion stating
that the NIGC could seek criminal prosecution, but not civil injunctive relief. TEBENI
then appealed to the Eighth Circuit Court of Appeals.

The Eighth Circuit held that the Attorney General may seek enforcement of

closure orders and that the district court erred in refusing to enforce such anlorder

®4United States v. Santee Sioux Tri85 F 3d 558 (8Cir. 1998).

%9d. at 559-61.
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matters concerning the federal government, the Attorney General is the cohe to a
therefore, even though IGRA is “silent on the matter of enforcing closuresauder
fines,” the court assumed that Congress intended for him to enforce thé&ofider.
court also found that the district court was incorrect in failing to issue an oreejoin
any further conduct of Class Ill gaming. They based this conclusion on the fact tha
Nebraska law prohibited the specific type of gaming that the tribe wasiciomy. They
also declared that Title 18 of the United States Code allowed the federairgeneto
enforce all state gaming laws, which under Nebraska state law includedssibility of
granting civil injunctive relief. The court reached the correct conclusidnsraspect.
Unlike San Diego County’s attempts to enforce state gambling la8sgcuan v. Roache
this involved the federal government enforcing state laws. The court cpgeatted
jurisdiction over Indian gaming to the federal government because of the lackbafl-a tri
state compad’

Court decisions from 1990-1998 were more detrimental than beneficial to tribal
gaming interests. Minor victories Mashantucket Pequot TripbandCabazon v. Wilson
were overshadowed by the defeat€btyenne River Sioux, RumsaydSeminole Tribe
v. Florida. California tribes faced negotiating compacts with the disadvantage of the
state being able to simply claim sovereign immunity. California’s tribmseber, had
never backed away from a challenge. In this high stakes showdown, the statechppear
bit nervous over video lottery terminals being considered legal within tlee stat

Additionally, theSeminole Tribe v. Floriddecision could potentially eliminate all state

%United States v. Sante®35 F 3d 558 at 562-63.

1d.at 564-66.
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interests. Amending IGRA to completely bypass state involvement was ggtoni

float through the halls of Congress. Beginning in 1998, Indian gaming in @éalifor

would undergo a tremendous transformation. While some negative consequences came
from tribal competition and disagreements, the majority of California’sgrédxhibited a
remarkable sense of resourcefulness and ingenuity. If tribal desurlesnot fit within

California law, then perhaps California law could be changed to fit tribakdesir
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CHAPTER 5
CALIFORNIA
Following theWestern Telcodecision, California Governor Pete Wilson

appeared to retreat from his firm stance against Indian gaming. Tribes bleing a
legally operate gaming machines in the form of video lottery terminals witlamirig to
negotiate with the governor undoubtedly led to this more open apprdaepinning in
October of 1996, Wilson began negotiations with the Pala Band of Mission Indians.
Located in rural northern San Diego County, with a membership of 867 people and
located on a 12,000 acre reservation, the Pala were a fairly large tribé&foyn@a
standard$. They did not operate a casino when negotiations commenced and viewed
working with Wilson as an opportunity for economic improvement; Wilson equally
viewed the negotiations opportunistically. He desired a tribe without a casino in
operation to negotiate a Class Ill compact. Wilson wanted to avoid problemsiioigarg
with the tribe over a reduction in current gaming activities or the prohibiticasoi@
games that the tribe might already offer. The Pala entered negwiatith a clean slate;
anything was an improvement over nothing. Wilson believed the Pala negotiations could

produce a model compact for all California gaming tribes. After seventeethsnof

'Chad M. Gordon, “From Hope to Realization of DreaRm®position 5 and California Indian
Gaming,” in_Indian Gaming Who Wins@d. Angela Mullis and David Kamper (Los Angeleggents of
the University of California, 2000), 4-6.

?Stand Up for California, “Testimony of Robert Smi@hairman of the Pala Band of Mission
Indians, before the National Gambling Impact StG@dynmission29 July 1998,”
http://www.library.ucla.edu/mgi/campaign/1998genfps/prop5/website-
no2/statements/robert_smith 1998 july 29.htaacessed October 10, 2004).
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negotiations, the two parties reached an agreement and signed the Pala GoMpadt i
of 1998°

The Pala Compact would be effective for ten years with the option of two
renewals of five years each. Compact provisions included a prohibition against
complimentary drinks or the extension of credit to gamblers. The age limitsiapoca
activities was 2f. State and tribal leaders shared responsibility for licensing gaming
employees, and the state performed background checks on non-tribal empldyites
were required to provide annual financial audits, and the Department of Justivede
authority to inspect casino propeftyTo protect patrons, tribes had to carry $5 million
worth of liability insurance, and could not use sovereign immunity as ‘a bae
compact also included an acceptable method of arbitrating patron disputes, worker
protections such as worker’s compensation and the right to collective bargaimnan#$
gaming employees, and cooperation with local governments on road improvements and
fire safety’ The tribe bore responsibility for reimbursement of any state regulatory
costs’

The Pala Compact’s terms were extremely favorable to state istefidse state

allowed adopting tribes to operate Class Ill gaming activities through latteoy

3pala Compact.

“Id. at 88 9.1-9.3.

°ld. at §§ 5.1.7, 5.2.4.3.

®d. at 8§ 6.1, 6.2, 7.1.

Id. at 88 11.1,11.2.

¥d. at §§ 10.3, 12.3, 12.6, 13.1, 13.3, 13.7.

°d. at § 18.1.
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terminals. Class Il card games were permitted, but the state cetjibess to erect a

physical barrier between Class Il card games and Class b tédminals™® Sierra

Designs of Reno, Nevada, received an exclusive state contract to develop approved video
lottery terminals for Indian casind$.Consequently, the state completely controlled
technical aspects of the game, and eliminated worrying about compacowislati

regarding a lottery system versus a house banked game. Each adoptingigbaingnt

of the Pala Compact received a base allocation of 199 machines. As a method of revenue
sharing with tribal governments that could not, or did not want to operate casinos, the
state granted individual tribes the ability to lease a single machine for $5,000rger La
casinos could thus exceed their base allocation and operate up to a total of 975 machines.
Non-gaming tribes that leased out their total allocation of 199 machines couldym re

earn close to $1 million annualfly. State-wide, the total number of machines in

operation was capped at 19,900 machines. This figure was calculated by mqgltipéyi
estimated number of federally recognized tribes in California (100), byatee b

allocation of 199 machinés. This number was open to renegotiation in March of 1999;
however, the state’s formula caused many tribes an immediate problem. Sopse grou
already operated more machines than the base allocation allowed. According to

Professor Joseph G. Jorgenson of the University of California, Irvine, thes stiaie’

%Pala Compact at §§ 9.1, 9.2, 9.3.

YSam Delson, “Indians, Wilson Showdown Possiblesi B&ego Union-Tribung9 May 1998, p.

A-1.
?pala Compact at §§ 9.4.1-9.6.2.

13 egislative Analysis,” California Voter InformatioGuide Primary Election, March 7, 2000.
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would result in a 38 percent net reduction of video terminals state*vidldditionally,
these tribes maintained contracts with outside companies for their curr@nnesy or
simply owned them outright. Making tribes change to only state approved tisrmina
would further reduce profits and increase costs.

While ten other tribes joined the Pala in accepting Wilson’s proposal, a majority
of California’s tribes rejected the compact. In addition to problems of reducinstaien-
approved gaming terminals, tribal leaders found other serious problems withté'® s
proposal. Foremost was Wilson’s authoritarian declaration that “any tekegeo
enter into future compact negotiations would have to agree ‘in advance’ to theqmevisi
contained in the Pala Compact or face immediate closure Tribal leaders viewed this
as a blatant disregard of tribal sovereignty. To force a group to choose between a
compact in which they were not a negotiating party or immediate closurérimgeno
real say in their future. Mary Ann Martin Andreas, Chairwoman of the Morongo Band o
Mission Indians, depicted the choice as “suicide or slow dé&tRrirther, tribal leaders
opposing the compact found its terms to be heavily weighted toward state int@lests
state demanded tribes voluntarily relinquish sovereignty over environmental s@mtdol
regulation of tribal operations in exchange for very limited gaming.

Especially troubling was the compact’s creation of “economic development
zones.” The legislature established economic development zones, areas skbusine

tribal lands not related to Indian gaming. The state would grant technical anddinanc

joseph G. Jorgenson, “Gaming and Recent AmeriaiarfEconomic Development,” in Indian
Gaming Who Wins?ed. Angela Mullis and David Kamper (Los AngelRegents of the University of
California, 2000), 100-101.

*Gordon, “From Hope to Realization of Dreams,” 6.

®Delson, “Indians, Wilson Showdown Possible,” p. A-1
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assistance to encourage tribal businesses and improve tribal economies. Winile this
itself was a good idea, the provision had one major catch; the compact reduceatemachi
in proportion to 50 percent of the net income tribal economic zones gen€ratae.
more successful zone businesses became, the fewer video terminals a tribe catdd ope
This provision was counterproductive, and revealed the state truly rejected tribe
operating casinos. Under Wilson’s compact, casinos were simply a tempprary fi
tribal economic woes. This was problematic as it again hobbled tribal sover@ighty
self-determination; the idea of economic development zones forced tribespbthece
state’s plan for economic success rather than allowing Indians to make their ow
decisions. The state negated incentives for operating a successful businesaak&’hy
one business venue successful if that success prevents profit in another form? Further,
what prevented tribes from becoming equally successful at both operating @asinos
new forms of business? Could not the tribes become simultaneously economically
independent through both means? Apparently, the state thought not. The leaders of
eighty-eight California tribes rejected what they viewed as a ond-aittvery flawed
compact. Rather than argue with Wilson, they decided to take their causky threc
California’s voters.

On October 10, 1911, the voters of the State of California adopted the initiative; a
means of direct democracy that bypassed the Legisf4turarough the initiative

process, an individual citizen may appeal directly to the citizens of therstatter “to

Ypala Band of Mission Indians, “Wilson Signs Compaith Five Additional Indian Tribes,”
http://www.palaindians.com/docs/071398pr.Hmcessed October 10, 2004).

¥California Secretary of State, “A History of Califa Initiatives,”
http://www.ss.ca.gov/elections/elections_initiaivem(accessed October 12, 2004).
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place an issue of interest on the ballot for voter approval or rejeétidrbponents of

any particular issue must first present their proposed initiative to thenéyt@eneral.

The Attorney General will provide an official title and summary. The individual or group
then has 150 days to collect as many signatures as possible in support of placswgethe is
on the ballot. To qualify, an initiative designed to change California statujesee

that signatures collected exceed 5 percent of the total number of registersdivai

cast a vote in the previous gubernatorial election. If the initiative amendatie st
constitution, the petitioners must collect signatures that exceed 8 percensaifrhe
criteria. The office of the Attorney General then verifies the signgttygically by
examining a random sample of names on the pefifion.

Tribal leaders opposed to Wilson’s Pala Compact placed Proposition 5 on the
November 3, 1998 ballot through the initiative. Entitled “The Tribal Government
Gaming and Economic Self-Sufficiency Act of 1998,” their initiative soughh&mge
California’s casino gaming statutory law. Proponents, therefore, had ta cujleatures
in an amount equal to 5 percent of the previous votes cast in the gubernatorial election, or
419,260. Proposition 5 advocates collected nearly 1.2 million signatures in only three
weeks? The campaign, however, proved more arduous than the initial collection of
signatures. Opposition came from several fronts, including tribes who aligady she
Pala Compact, groups adamantly anti-gaming, and most notably Nevada casatareper

who viewed California tribal gaming as a threat to their profit. Corporatimisas

®California Secretary of State, “A History of Califoa Initiatives.”
“Ibid.
% Joseph G. Nelson, “California High Court Strikesvih Indian Gaming itdotel Employees and

Restaurant Employees International Union v DAvis Indian Gaming Who Wins#®d. Angela Mullis and
David Kamper (Los Angeles: Regents of the UnivgrsftCalifornia, 2000), footnote 79.
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Circus Circus, Mirage Resorts, and Hilton Hotels each gave in excess dfi$d tai
defeat Proposition 5; while Station Casinos, Primadonna Resort, Imperiad Plaliat,
and Harvey's Casino Resorts also contributed substantially. Of the $14.56 million
reportedly raised in the third quarter before the election, Nevada casinos gave $14.55
million.?? These casinos clearly feared losing the metropolitan, southern-California
market located only 260 miles away on Interstate 15. Overall, Proposition 5 opponents
contributed in excess of $29 million.

Opponents declared Proposition 5 allowed for “a dramatic expansion of
unregulated and untaxed casino gambling throughout Califothi@tiey argued that
“less than 15 percent of California Indians will receive benefits fromritiative.
Proposition 5 is a grab for advantage by a few wealthy Indian tribes at the @gpalis
Californians.?* They also alleged that exemption from environmental laws could result
in “great environmental damage to Californfa. While these arguments came from non-
Indians, the battle over Proposition 5 also caused inter-tribal factionalism. Indian
opponents, particularly Pala leaders, also vociferously opposed Proposition 5. On July
29, 1998, Pala Chairman Robert Smith provided testimony to the National Gambling
Impact Study. Smith portrayed the Pala Compact as “fair to our tribe and the public

interest,” and “truly a ‘model’ that other tribes have successfully builhdrgane

#)ake Henshaw, “Prop. 5 Spending Likely To Set R&t@annett Sacramento Buredu
October 1998.

Z“Argument Against Proposition 5,” California Voterformation Guide General Election,
November 3, 1998.

#“Rebuttal to Argument in Favor of Proposition 5 Alfornia Voter Information GuideGeneral
Election, November 3, 1998.

#Argument Against Proposition 5,” California Voterformation Guide General Election,
November 3, 1998.
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beyond.?® In labeling Proposition 5 a “cookie-cutter compact imposed on all Tribes and
the State,” Smith essentially turned the Pala Compact opposition’s arguma¢of, t

forced acceptance, against themsefvele pointed to environmental and worker’s
protections incorporated in the Pala Compact and declared that these guavargees
missing from Proposition 5. Smith further stated that the initiative was “perseyand
pound foolish for tribes® He believed that because the initiative changed only a statute,
but not the California Constitution, it therefore provided any group an opportunity to
propose an initiative to allow casino gaming for their own interests. This tgatede

the special relationship between tribes and the government concernimgggami
Proponents of Proposition 5, however, questioned whether that relationship was truly
special, and were the economic benefits of the Pala Compact substantial enough to
sacrifice sovereignty? Proposition 5 supporters answered no.

Realizing the opposition’s strength, Proposition 5’s proponents, calling
themselves “Californians for Indian Self-Reliance,” countered with agstampaign
accusing Nevada casinos of “scare tactf@sTribal interests spent over $62 million
countering the opposition’s $29 million, making Proposition 5 the most expensive

initiative in U.S. history® Much of this campaign included television commercials

#stand Up for California, “Testimony of Robert Smi@hairman of the Pala Band of Mission
Indians, before the National Gambling Impact St@dynmission29 July 1998,”
http://www.library.ucla.edu/mgi/campaign/1998genfps/prop5/website-
no2/statements/robert_smith 1998 july 29.htaacessed October 10, 2004).

bid.
Bhid.

**Rebuttal to Argument Against Proposition 5,” Catifiia Voter Information GuideGeneral
Election, November 3, 1998.

*Gordon, “From Hope to Realization of Dreams,” faxitn20.
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depicting tribal members belonging to strong communities and desiring théoriglake
unhindered decisions and determine their own economic ftuFe.achieve economic
independence, tribes asked voters to support a proposition that would benefit both tribal
and state interests. Proposition 5’s authors realized some sacrifice @igatyewas
necessary to work cooperatively with the state; however, Proposition 5 diffenedhfe
Pala Compact in that the tribes voluntarily relinquished sovereignty, insteachgf bei
forced to do so.
The text of Proposition 5 began with the statement:
The people of the State of California find that, historically, Indian tribdsmwit
the state have long suffered from high rates of unemployment and inadequate
educational, housing, elderly care, and health care opportunities, while typicall
being located on lands that are not conducive to economic development in order
to meet those needs.
To rectify this, Proposition 5 legalized specific forms of Class Il ggmiinder IGRA
guidelines, on tribal lands. Californians for Indian Self-Reliance dedheseé gaming
facilities, whether proposed for the future, or already in operation, wereriaiit
different” from casinos in Nevada or New Jer&&yThis distinction was important since
the California Constitution specifically prohibited “casinos of the typesatisr operating
in Nevada and New Jersey.”
Proposition 5’s supporters highlighted these distinct differences. The text of the

proposition stated that casinos in Nevada and New Jersey offered “their patrorns a broa

spectrum of house-banked games, including but not limited to house-banked card games,

#Gordon, “From Hope to Realization of Dreams,”8.
¥proposition 5 at § 98001(a).
*d. at § 98001(c).

#California Constitution (1849), art. 4, § 19(e).
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roulette, dice games, and slot machines that dispense currency or cGirBrofjosition

5, conversely, limited gaming to electronic gaming terminals, sinaldrdse that the

state offered under Pala; lottery games including drawings, raff@shrgames, and
instant lottery tickets; off-track simulcast horse wagering; andioetiass Il card

games? Like Pala, Proposition 5 did not promote the expansion of house-banked
gaming, but dictated that all games “shall pay prizes solely in accordathca players’
pool prize system® This clearly differed from Nevada and New Jersey style gaming in
the simple fact that the forms of gaming allowed under the proposition were msich les
profitable than those found in Las Vegas or Atlantic City. Lower profitablid not

derive from the smaller size of Indian casinos, but from the casino not having a direct
stake in the games played. Unlike Nevada and New Jersey’s house banked games,
Proposition 5’s tribal casinos held no house advantage over their players, thus greatly
reducing the profit margin. Further, profits gained from Nevada or NewyJstde

casinos could be used for any purpose, whereas profits from Indian gaming were
specifically allocated for tribal improvements.

Similar to the Pala Compact, Proposition 5 offered revenue sharing that would
assist non-gaming tribes; however, Proposition 5, unlike Pala, benefitted bothehal ge
public and communities that Indian gaming impacted. In exchange for tlusiegaight
to operate Class Il gaming enterprises, tribal governments agreedribuento three

separate trust funds on a quarterly basis. Proposition 5 proposed a mathematical formul

*pProposition 5 at § 98001(c).
*d. at § 98004.4.1.

¥1d. at § 98004.4.1(a).
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that deducted three distinct percentages of the average net win of all gaminglea
tribe operated® Since Proposition 5 did not limit the number of terminals that a tribe
might operate, this number could vary. First, casinos were to declare their toernum
of machines per quarter of the year, and determine the average net win ofidlcagees.
They were then to contribute money to each of the three funds based on a specific
percentage rate.

Two percent of the average net win was allocated to the non-gaming tribal
assistance fund. Tribes that had not participated in any form of gaming within the
previous twelve months were eligible to evenly share in quarterly distributmmstiis
fund3® This provision was potentially more beneficial than the Pala revenue sharing
plan. Under Pala, the maximum money a non-gaming tribe could receive from leasing
their 199 machine allotment was $995,000.00. Proposition 5 did not have a maximum
benefit. As tribal casinos became more successful, their contributions to tHertdss
would increase, and the benefit to non-gaming tribes would grow proportionately.
Additionally, Proposition 5, unlike Pala, did not advocate the economic development
zones. Thus, tribal casinos were safe from losing casino revenue due to forced
conversion to non-gaming businesses.

In addition to helping non-gaming tribes, Proposition 5 offered assistance to local
communities and governments. Three percent of the average net win wasdflmcate
emergency medical assistance to the county in which a casino was lotwhfed a

developing programs to address problem gambling. Of the 3 percent collected, 2.5

#proposition 5 at § 98004.5.1.

*d. at § 98004.5.2.
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percent was appropriated for emergency medical assistance. The trust$uod wa
distribute monies based upon a state approved formula that “takes into account the
population, ratio, and emergency medical needs of persons over 55 years of age in each
county...”® These monies could be used to fund paramedics, emergency phone
operators, or other concerns based on a county’s needs. The remaining 0.5 percent was
set aside to help prevent or treat compulsive and addictive gambling. It may seem
contradictory for a casino to voluntarily help to stop someone from losing morerat t
establishment, but problem gambling creates a public relations morasasifosc In
addressing the issue and helping those with problems, casinos improve their image whil
reducing their liability. Although they cannot prevent every problem gambier fr
making a bet, much like a liquor store cannot prevent an alcoholic from buying a drink,
the effort to help is important for maintaining a good public image, and it isdhalyn
correct thing to do. The final trust fund received a one percent contribution given for
local government assistance. Tribal and local government leaders, bothyoaralci
county level, were to discuss community needs on a “government-to-government
basis.*! Local governments were to submit written requests, after which a ce@mit
comprised of local government and tribal leaders would grant or deny the riegquest
funds.

A brief illustration highlights the complexity of the formula for determgniihe
amount of money contributed to each fund. After calculating the quarterin&imase,

and determining the average net win, the specified percentages were to lhecdaddc

“Proposition 5 at § 98004.5.3.2.
“d. at § 98004.5.4.1.
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assigned to each fund. The formula, however, was not as simple as it appearedst The fir
200 terminals that a tribe operated were exempt from making any contributions. The
next 200 contributed at one-half of the specified percentage rate. Any number of
terminals that exceeded these first 400 contributed at the full percertagésing
simple, even numbers, is the easiest way to understand this breakdown; therefale, we
use 1000 as the quarterly terminal base with a total net win of $100,000.00. Using these
numbers, the average net win equals $100.00 per machine. Supposing that we are
calculating the contribution to the non-gaming tribal assistance fund, 2 percent of
$100.00 equals $2.00. The first 200 machines, however, are exempt and the next 200 are
only charged at one-half of the percentage rate. Therefore, the total camnkotld
be calculated as follows: (0 x 200) + ($1.00 x 200) + ($2.00 x 600) = $1,400.00. This
amount represents the total contribution to this fund due in the specified quarter. Using
the same equation, we can calculate the 3 percent emergency medical fund,raedtl pe
local government fund respectively:

Emergency fund = (0 x 200) + ($1.50 x 200) + ($3.00 x 600) = $2,100.00.

Local government fund = (0 x 200) + ($0.50 x 200) + ($1.00 x 600) = $700.00.
A casino with 1000 terminals and a total win of $100,000 would therefore, contribute a
total of $4,200.00 to the three different funds. It is important to remember that this
example uses simple math and a small figure for the total win. In reatagjrzo with
1000 machines would typically have a total win that greatly exceeds this exangaf
those machines were forced to use the player’s pool prize system rather timamethe

profitable house banked format.
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Proposition 5 established ground rules for individual tribes. Each operation was to
be “owned solely by the Tribé? If a tribe contracted with an outside corporation for
management of their casino, the management contract had to provide for advaéement
tribal members to key positions, and the contractor was to ensure that its yoabfig
to prepare the Tribe to assume the control and conduct of the operation and f4cility.”
The minimum age for casino patrons was set at 18 with the possibility of higder
limits depending on the availability of alcohol at any specific establishhéRibal
property building and safety codes had to meet tribal standards and had to “meet the
standards of either the building and safety codes of any county within the boundaries of
which the site of the facility is located or the Uniform Building Codes (of tite)st”

Tribal operations had to conform with United States Public Health Serviceawgunts

for food and beverage handling, and also to federal regulations regarding safeydrinkin
water?® Tribal governments were to carry two million dollars in public liability
insurance, and the tribe had to “provide reasonable assurance that those dldims wi
promptly and fairly adjudicated, and that legitimate claims will be pHidrtibes,

however, were not forced to accept claims for attorney’s fees or punitive danidge
mention is made in Proposition 5 regarding sovereign immunity from suit regarding

monetary matter.

“*Proposition 5 at § 98004.6.2.
“d. at § 98004.6.2.

*d. at § 98004.6.3.

*d. at § 98004.6.4.2.

*9d. at § 98004.10.1.

4d. at § 98004.10.1.
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A key difference between Proposition 5 and the Pala Compact was that the
regulation of gaming facilities and licensing procedures fell prijmapbn the tribal
gaming agency rather than the state. State authorities were not emtinelyt influence
nor were tribal governments able to approve any measure carte blandiad. Tri
governments had to ensure that their operations were “generally free fromat dmal
dishonest elements and would be conducted honé8tlin"granting tribal gaming
licenses, an applicant had to be “a person of good character, honesty, and irftegrity.”
Tribal governments had to perform background investigations to forestall hisgrngen
with a criminal record or who posed a threat to the honest operation of the casino. The
state also had recourse to licensing non-tribal gaming employees. Ht#hestesired,
it could object to the hiring of an individual employee by writing to the tribal gaming
agency. The tribal gaming agency, however, had the power to take action. bdhe tri
gaming agency disagreed with the state’s assessment, it could refuserttl #doe issue
was resolved through the dispute resolution protess this process, both parties agreed
to meet in good faith to negotiate a solution to any dispute. If an agreement was not
reached within twenty days of the first meeting, then both parties would seek binding
arbitration.

Proposition 5 could potentially benefit all of California’s citizens, both Indian and
non-Indian alike, and in a manner that preserved tribal sovereignty by givirg triba

governments an active role in establishing provisions and guidelines for tatsl-st

*8proposition 5 at § 98004.6.4.3.
*Id. at § 98004.6.4.2.

%d. at § 98004.6.5.6.
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compacts. This differed from the Pala Compact which was strongly favoredisowa
state interests and excluded the opinions of the majority of Californiaés trib
Proposition 5 provided guarantees for the state such as the ability to inspect casino
property and audit financial recortfs It also gave protections to patrons and employees
alike. On November 3, 1998, the people of California overwhelmingly expressed their
support for Indian self-reliance as Proposition 5 received 5,092,446 yes votes (62.38%)
as opposed to 3,071,422 no votes (37.62%). The victory was a great one for California’s
gaming tribes; however, it was to be short lived.

Less than a year after passage, the California Supreme Court heatdragehal
the constitutionality of Proposition 5. A service union, the Hotel Employees and
Restaurant Employees International Union (HERE) disliked the fact thpo$ition 5
did not allow for collective bargaining of employees. The union felt casino gegdp
especially non-gaming employees, deserved representation regafdigsther these
employees asked for it. Therefore, on November 20, 1998, HERE filed for a writ of
mandate (a court order to a government agency to correct previous actiongleggdse
activities and to follow the law) and stay pendente lite (Latin for pendingtlitig)
arguing that Proposition 5 violated article 1V, section 19(e) of the CaliforomestEution
which prohibited casinos of the type operated in Nevada and New Jersey. These actions
would prevent Proposition 5 from going into effect pending the outcome of litigation. On
December 2, 1998, the Fourth District Appellate Court granted the writ of neasntht
stay deciding to hear the matter themselves rather than to allow aclowveto address

the issue. Because of the stay the Governor did not execute the agreenhamtbievit

*!Proposition 5 at § 98004.7.4.3.

139



measure’s 30 day provision. Therefore, the Secretary of the Interior disagpibve
compacts requested under Proposition 5 on January 22, 1999. Again, the courts were
called upon to determine the legality of Indian gaming in Califorfia.

On August 23, 1999, the California Supreme Court invalidated Proposition 5 in
the case oHotel Employees & Restaurant Employees International Union v. Dawvis
6-1 decision, the ruling contained an apparent misinterpretation of the court’s own
previous opinion iWestern Telcon Inc v. California State Lott&tyin the former case,
the court determined that the California State Lottery’s operation of a ker®was an
illegal house banked game. The court found that the lottery did not derive its profits
based upon the amount of people playing, but on the immediate outcome of each
individual game. The lottery in essence acted as a bank, taking on all playectinopll
from all losers, and paying all winners. The court did not state, however, that keno could
not be operated as a lottery. It simply declared that, because the Califutarg had a
direct interest in the outcome of each game, in its present state keno was hdnkes!
game>>

Justice Kathryn Werdegar delivered the majority opiniodaitel Employees.
Davis, in which the court declared Proposition 5 to be a violation of article IV, section
19(e) of the California Constitution. In the majority’s view, Proposition 5 would allow
tribal casinos that were similar to those operated in Nevada and New JEngegourt

determined that the player’s pool prize system did not act as a lottery, butasathe

>Hotel Employees & Restaurant Emps. Int. Un. v. Ba@i Cal. 4' 585 (1999).

4.

*Western Telcon, Inc v. California State Lottetd Cal. 4 475 (1996).

1d. at 486-494.
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house banked game. The court based this belief on the theory that the house held an
interest in the outcome of each game played, stating:
The more the players’ pool collects from losers and the less it pays to syitireer
lower the tribal operator’s costs — the less likely it will be compelled to leed s
money to the players’ pool in the future, the more likely it will be able to obtain
repayment of seed money lent to the pool in the past. Conversely, the less the
pool collects and the more it pays, the higher the operator’s*€osts.
The court reasoned that the casino would desire players to lose as a way iofjlcosts
and therefore increasing profits. This logic contradicts the basic definitioplayer’s
pool prize system. Using the court’s interpretation, all forms of gaming imgjudi
California’s legal poker rooms and the lottery itself would be considered house banked.
For example, if nobody wins the lottery, then the jackpot grows larger and largdre As
amount of the prize increases, more people tend to play which increases sales, and thus
generates more revenue which can offset costs such as advertisingoréhereder the
court’s ruling, the lottery technically would also be a house banked game. The cour
believed that a casino with a player’s pool prize system would be interested nemwhet
players won or lost. However, casinos with this type of gaming are morernedawith
simply keeping gamblers playing for as long as possible. The longeiothabne plays;
the more fees a casino may collect. In fact, in games such as poker, if toplayenyg
lose too quickly, the game may shut down and prevent the casino from making any
further profits.
The court further negated the contention of Proposition 5 supporters that Indian

casinos were materially different from those of Las Vegas or Atl&ity. In the court’s

opinion, the fact that tribal gaming terminals operated on a player’s pool prizensyste

**Hotel Employees21 Cal. 4th at 608.
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did not dispense coins or currency, and could not be operated by a lever did not
differentiate them from traditional slot machines. Justice Werdegaraadgrstated,
“Nor would the voters on the 1984 constitutional amendment likely have understood
section 19(e) to permit casinos so long as the slot machines therein weredbtvate
buttons rather than levers, and dispensed chips or electronic credits ratherrtb&H coi
Additionally, the prohibition against free alcohol, absence of craps or roulette, and the
fact that casinos were individually owned on isolated reservations, did not sway the
opinion of the court. The court stated, “These asserted characteristics, however, fa
meaningfully to distinguish casinos authorized under Proposition 5 from those prohibited
by section 19(e)>®

Although Proposition 5 stated that tribal casinos were “materially diffefieorti
those in Nevada and New Jersey, the court held that this assertion was not a finding of
legislative fact, but rather an interpretive “construction of the aninagsovision of
section 19(e)* The power to interpret the California Constitution was left to the
judiciary, not the legislative branch of government. Having concluded that taiabs
violated a constitutional provision, the court determined that the legislative body of
California, either the Legislature or the people, could not permit tribalasaas a matter
of statutory law. Section 19(e) prevented “any future legislative authonzaftsuch
casinos without constitutional amendmetft.The court thus invalidated Proposition 5

because it was not a constitutional amendment. The only portion of Proposition 5 that the

*"Hotel Employees21 Cal. 4th at 609.
8d. at 609.
9d. at 608.

9d. at 603.
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court found to be severable was the State’s waiver of sovereign immunity filom sui
Although the remainder of Proposition 5 was voided, this declaration was key in that
California would be forced to at least negotiate with tribes over casino gamihbads
been required to do prior to tBeminoledecision.

The lone dissenter iHotel Employeeslustice Joyce L. Kennard contended that
the proposed gambling under Proposition 5 was not a violation of the California
Constitution. She argued that a player’s pool prize system was not a house bank, and tha
the power to authorize or prohibit Indian gaming was entirely a federal mg#enard
declared that, “A players’ pool prize system has none of the charactesfsiidmnking
game.®® She pointed to the obvious differences in that the house does not have a direct
interest in the outcome of each individual game, and that even if players lose and build a
larger pool of funds for prizes, the casino itself does not keep any of the additional
money. Further, the fact that the pool collects from all winners and pays &l doses
not depict that it is a bank, as Kennard stated, “those functions necessarily oceunyin ev
form of gambling.®? Regardless of whether the games in question were banked or
pooled, Kennard maintained that only the federal government could authorize or prohibit
gaming. A state may “shape the contours of the federal authorization,” hohdtc
“directly prohibit Indian gambling as such®’In Kennard’s view, the California
Supreme Court was exceeding its jurisdiction as the power to prohibit Indian gaasng w

beyond the limits of the state’s sovereignty: “California can no more authamzieligg

®Hotel Employees21 Cal. 4th at 625.
%2d. at 627.

%3d. at 620.
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on Indian lands than it can authorize gambling in another $ta@iting Cabazorand
IGRA, Kennard concluded that federal jurisdiction preempted that of the state, and
therefore Proposition 5 could not be a violation of the California Constitution, since
Indian gaming was not subject to it. Despite Kennard’s approach to the subject, the
majority’s opinion was the one that mattered to Indian gaming advocates. Facgedtwith
another obstacle, California’s Indian tribes would have to regroup and adjust in order to
achieve their goal.

In addition to Proposition 5, the 1998 election provided another event of
significance to California Indian gaming. The election of Gray Davi®esrgor
marked a change in the ideological position of the executive branch towards Indian
gaming. Davis’ Republican predecessor, Pete Wilson, had adamantly opposed most
tribal efforts to incorporate gaming. When Wilson agreed to negotiate, he did so on a
level that was heavily favored towards his own interests. Davis, a Demaodnst, a
remained neutral on the issue. Duringldweel Employeesase, the court ordered the
governor to file a return by way of answer as a response to the petition for writ of
mandate. Davis withdrew the response of former governor Wilson that supported the
Union’s objections to Proposition 5 and filed his own response refusing to state a position
supporting either sid®. However, following the court’s ruling, Davis exhibited a
willingness to negotiate with tribes. It is important to note that Indianrggaigsinot a
partisan issue. Supporters and objectors come from all over the political spelttisim
therefore, important to examine key elements that may have led Davis to talesuc

open approach.

®“Hotel Employees21 Cal. 4th at 621.

%9d. at 591.
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Several factors most likely influenced Davis’ relationship with suppoofers
Indian gaming. First, the election clearly showed the people of California indavor
granting tribes the right to operate casinos. The proposition passed by an twerg/he
majority of more than two million votes. Second, despite California Supreme Court’s
ruling, tribal leaders declined to quit efforts to legalize Indian gaming. dim gpheld
Proposition 5’s clause declaring California had waived its sovereign imntarstyt;
therefore, Davis knew he could not use the Eleventh Amendment as a means of avoiding
future negotiations. Finally, the most influential issue was Congressionaseffort
amend IGRA. For several years, members of Congress had advocated antertdm
IGRA, but those efforts had always stalled in committee.

In 1999, Colorado Senator Ben Nighthorse Campbell introduced Senate Bill 985
entitled the “Intergovernmental Gaming Agreement Act of 1999.” The proposed
amendment had two major provisions that would change the foundation of negotiations
between tribes and states. To maintain centralized dispute resolution, thestti&. D
Court for the District of Columbia would maintain jurisdiction over all legabacti
regarding Indian gaming compacts. These disputes, however, would no longer
necessarily include states. To rectify 8@minolalecision, which allowed states to
exercise Eleventh Amendment sovereign immunity, Campbell suggested chideging
term states “shall” negotiate with tribes upon request, to states “mggtiate. If a state
refused to negotiate, then tribal leaders could completely bypass thenstategatiate
directly with the Secretary of the Interior. Indian gaming advoaatels as Richard G.

Hill, president of the National Indian Gaming Association, hailed Campbedifzosal

for “providing a politically neutral solution to the current ‘right but no remedyasgion
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created by th&eminoladecision.®® Hill believed IGRA was useless if it granted Indian
tribes the right to negotiate gaming contracts without a way to enforaggtitis

Raymond C. Scheppach, executive director of the National Governors’ Associ@tion, t

an opposite viewpoint. He believed that Senate Bill 985 took away incentives for tribes
to negotiate with states and would infringe upon a state’s sovereignty. Scheppach
contended that thRumseyandSeminolelecisions had clearly demonstrated the

judiciary’s belief that a state held sovereign immunity from suit. Chang&RA

would, in Scheppach’s opinion, make the National Indian Gaming Commission more
important than “state constitutions, laws, and regulatidhsSenate Bill 985, like its
predecessors, stalled in committee, and never made it to the floor. The simple threa
however, that state governments might be bypassed had the undoubted effect of causing
governors to rethink staunch anti-gaming policies in favor of more open approaches. One
such governor was Gray Davis.

In September of 1999, less than one month after the California Supreme Court
invalidated Proposition 5, Gray Davis negotiated and the legislature approvedgtatbal-
compacts with fifty-eight tribes, including those that had signed the Palaa@tith
Unlike the Pala Compact, which had taken seventeen months to negotiate, the text of the

model compact that Davis offered took merely two weeks to Hrddavis’ compact

®Congress, Senate, Committee on Indian Affairs,ifesty of Richard G. Hill, Chairman
National Indian Gaming Association, Intergovernna¢@aming Agreement Act of 1999: Hearing before
the Senate Committee on Indian Affait®6" Cong., ¥ sess., 21 July 1999.

®’Congress, Senate, Committee on Indian Affairs eftant of Raymond C. Scheppach on behalf
of The National Governors’ Association, Intergovaantal Gaming Agreement Act of 1999: Hearing
before the Senate Committee on Indian Affal®" Cong., ' sess., 21 July 1999.

6% egislative Analysis,” California Voter InformatioGuide Primary Election, March 7, 2000.

®Gordon, “From Hope to Realization of Dreams,” 9.
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borrowed key elements from both Pala and Proposition 5. The governor was adamant on
guaranteeing workers the right to unionize. Many tribal leaders viewed s as
infringement upon sovereignty, and a survey of California’s tribal casino employee
showed that their benefits, hours, and compensation were far superior to comparable jobs
in Nevada’® Despite these objections, tribal leaders knew that to gain favorable
contracts, they had to be willing to make some concessions. They therefexktagre
Davis’ demand for worker’s protections and the right to collective bargainingt théa
received in exchange was a compact that was far superior to either Pedpasition 5.

The court’s nullification of Proposition 5 in ti#otel Employeedecision turned
out to be a blessing in disguise for California’s gaming tribes. This was due toyone ke
difference between what Davis offered in comparison to the former comitecteew
compacts specifically authorized certain forms of house banked Classnidisg
including all card games and slot machifieRather than simply collecting a fee from
players for the use of their facilities, Indian casinos could directly mtage money
against that of the player. Since all casino games contain a house advantage, this
signaled the potential for much larger profits than could be gained under teegpfzol
prize system. Additionally, the compact defined “gaming device” spaltifias a “slot
machine.”® This definition put an end to the controversy of whether or not a gaming
device was a video lottery terminal or a slot machine. Slot machines dnigdglest

money makers for casinos, taking in more than 80 percent of all gambling losses

Gordon, “From Hope to Realization of Dreams,” 10.
""Model Tribal-State Gaming Compact at § 4.1.

2d. at § 2.6.
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Casinos might have been marginally profitable under the Pala Compact, andaee

so under Proposition 5, but with Davis’ compact, Indian tribes truly hit the jackpot.
Tribes were allowed no more than two gaming facilities each and the maximum

number of slot machines that a tribe could operate under the compact was set 4t 2,000.

This limitation, however, did not guarantee that all tribes would be granted 2,000

machines each. Tribes were initially entitled to operate the same nuntbanivfals

that were in use at their casino on September 1, 1999. If a tribe had not previously

offered casino gaming, or operated less than 350 machines, then its initial dxzes@oall

of games was set at 350.These terminals were classified as “entittements.” Machines

that were already in existence were “grandfathered” games, whiletitamdi

entitlements” referred to the number of machines required to bring a triked’sipab

350. In an interview, Frank Lekner of the California Gambling Control Commnissi

stated that the total number of entitlements was 29,806 machines of which 19,005 were

grandfathered, and 10,801 were additional entitlerm@nBeyond the original

entitlements, tribes could acquire licenses in order to increase the total mimber

machines that they maintained. The total number of licenses available, homasver,

fixed at a specific amount based upon a complex mathematical foffnatzcording to

Frank Lekner of the California Gambling Control Commission, this figure was

*Model Tribal-State Gaming Compact at § 4.3.2.2.
™d. at § 4.3.1.

Frank Lekner of the California Gambling Control Quission, interview by author, telephone,
Stevens Point, Wi., 19 October 2004.

®Model Tribal-State Gaming Compact at § 4.3.2.2. Gtmpact states “The maximum number of
machines that all Compact Tribes in the aggregatg llnense pursuant to this section shall be a egyual
to 350 multiplied by the number of non-compactastas of September 1, 1999, plus the difference
between 350 and the lesser number authorized @eigion 4.3.1.”
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determined to be 32,151. To ensure fairness and equality among the groups requesting
licenses, tribes with the least number of machines received priority inndrawi

According to Frank Lekner, the limited number of available licenses did not aayse
immediate problems. Not all tribes were capable of, or even desired, og&@00
machines; therefore, every group that requested a specific number aédifems the

first round of draws received that amount.

Like Pala and Proposition 5, the model compacts signed with Governor Davis
provided for a method of revenue sharing. This method, although of greater benefit to
tribal interests, was more complex and confusing than the formulas espoused in the
previous compacts. The Davis Compact consisted of two separate trust funds, “The
Revenue Sharing Trust Fund” and “The Special Distribution Flfhdfibes that
acquired licenses for additional machines beyond their original entitlsmweng
required to pay into the Revenue Sharing Trust Fund. For every licensed machine
gained, the tribe was to pay a one-time fee of $1,250.00. If a tribe receivetharore
350 licenses, then it was assessed an additional annual fee that was to be paid on a

quarterly basis. The payment scale was broken down as follows:

Number of Licensed Devices Fee Per Device Per Annum
1-350 $0.00
351-750 $900.00
751-1250 $1950.00
1251-2000 $4350.00°

""Frank Lekner of the California Gambling Control Quission, interview by author, telephone,
Stevens Point, Wi., 15 October 2004.

Model Tribal-State Gaming Compact at § 4.3.2.

1d. at § 4.3.2.2.
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As an example, if a tribe that operated 500 machines as of September 1, 1999, acquired
licenses to obtain 500 additional machines, the following payments would be made to the
fund: One-time fee of $625,000.00 (500 x $1,250.00), quarterly fee of $33,750.00 (First
350 licenses x $0.00 + 150 licenses x $900.00 annual fee per device / 4 quarterly
paymentsf’ The money paid into this fund was designated solely for disbursement to
“non-compact” tribes. Non-compact tribes were described as groups without any
gaming, or casinos that operated 350 machines or less. Each non-compact tribe was
granted an equal share in the funds collected with the maximum payment set at $1.1
million per tribe®" This guaranteed that all California tribes would benefit from Indian
gaming regardless of whether or not they directly participated in casinatiops.

The second of the two funds, the Special Distribution Fund was established to
help alleviate the costs of state regulation while helping the public in genevaiesV
collected were first given to the state for reimbursement of reguledstg. The
remaining funds were allocated for programs to address gambling addiaticio, a
support local governments. Frank Lekner of the California Gambling Control
Commission indicated that $3 million is set aside for problem gambling, amwbaiés
left over are used to assist local governments with problems such as roadagel se

repair, emergency police and medical services, or any other issupsaghatise as a

8The determination of this figure was achieved aftgr intense scrutiny of the compact and the
author’s telephone interview with Mr. Lekner of Balifornia Gambling Control Commission. An inltia
reading of the compact would appear to indicatetttemannual fees would be charged based on thk tot
number of machines in operation. It is necessamwever, to deduct machines classified as “entiietsi
in order to find the true amount of strictly “liceed” terminals, as those are the ones used inmigiag
how much a tribe is required to pay to the fund.

8Model Tribal-State Gaming Compact at § 4.3.2.1.
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result of casino gambling within a local commurity.A provision was included which
allowed the state to backfill any shortfalls in the Revenue Sharing Trust Ftmohaney
from the Special Distribution Fund. This created the potential of lowering tHalzlgi
of Special Distribution funds.

Contributions to the Special Distribution Fund were determined by 85.0 of the
compact which provided a payment schedule that calculated specific pgescotahe
average net win of any tribe based upon the number of terminals that were in operation

on September 1, 1999:

# of Terminals in Quarterly Base Percentage of Average Net Win
0-200 0%

201-500 7%

501-1000 7% on machines #201-500,

plus 10% on #501-1000.
1000+ 7% on machines #201-500,
plus 10% on #501-1000, plus
13% on any number more
than 1008’
It is important to understand that the fund applied only to the number of machines in
operation on September 1, 1999. Tribes that operated less than 200 machines, including
those that did not have any type of gaming did not have to pay into the fund.

Additionally, the percentage of the average net win that tribes owed to thiéuRish

Fund did not change if they added additional machines. The only obligation that tribes

8Frank Lekner of the California Gambling Control Quission, interview by author, telephone,
Stevens Point, Wi., 19 October 2004.

8Model Tribal-State Gaming Compact at § 5.1.
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shouldered for adding machines were the licensing fees owed to the Revenue Sharing
Trust Fund.

A hypothetical example illustrates exactly what amounts a tribe paid umsler t
formula. On September 1, 1999, Tribe A has exactly 1000 machines. Through the
licensing process, they acquire additional machines until they reachutremmtdevel of
1500 machines total. Their total net win for all 1500 machines for the quarter is $1.5
million; therefore the average net win per machine is $1,000.00. The total amount of
money paid to both the Revenue Sharing Trust Fund and the Special Distribution Fund
would be calculated as follows:

Revenue Sharing Fund

(500 licenses x one-time fee of $1,250.00) = $625,000.00.
(350 licenses x $0.00)+ (150 licenses x $900 annual fee) / 4 quarters = $33,750.00.

Special Distribution Fund

(200 x $0.00) + (300 x 7% of $1,000.00) + (500 x 10% of $1,000.00) =
(200 x $0.00) + (300 x $70.00) + (500 x $100.00) = $71,000.00.

It is important to note that the last 500 machines were not included in the calculation of
the Special Distribution Fund, but were instead part of the Revenue Sharing Fund. They
are, however, included in determining the quarterly average net win for purpdles of
Special Distribution Fund. The key aspect of all of the calculations is that, under the
Davis Compact, tribes were obligated to pay portions of their profits gainedlfsom s
machines to separate funds for the benefit of other Indian tribes and the genéral publ

while relieving the burden placed upon state and local governfifents.

8Table games were not included in either of the $uniah our interview, Frank Lekner indicated
that there are no limits on the number of table ggthat a tribe may operate, and that all profiiaef
from table games go directly to the tribe withony é#ype of revenue sharing.
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The procedural provisions of Davis’ compact varied little from those of
Proposition 5. Tribal and state gaming agencies shared in the procedures ofgicensi
gaming employees. Tribal gaming agencies were responsible farbank
investigations and the initial licensing of employees. Candidates for engrbyvere to
be free from “criminal and dishonest elements,” and were to exhibit, “goodatbgr
honesty, and integrity®® The state gaming agency maintained the right to review and
possibly revoke gaming licenses. The state’s power, however, was limiiedl Tr
gaming agencies could decline to revoke the license of any gaming emplbgaevas
also a tribal member. Additionally, during the original licensing procebsstcould
retain certain non-tribal employees the state had refused to licenselbdf aasino
already employed an individual for at least three years prior to the new apipd the
state’s denial of a license was based on activities that occurred befaemthe
application, the tribal gaming agency could keep that empfSyé&ethis manner, tribal
gaming agencies maintained a level of sovereignty.

In addition to licensing procedures, Davis’ compact contained other provisions
similar to those found in Proposition 5. State gaming agencies could investigate triba
operations with respect to Class Ill gaming only. Agents could inspect puddE @i
any facility at any time during normal business hours without prior noticeedhsp of
private areas of the facility, including the copying of any papers, books,avdsdor

auditing purposes, could be conducted immediately after an agent identified him or

#Model Tribal-State Gaming Compact at § 6.4.2.

%d. at § 6.4.3.
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herself to the tribal gaming agentyTo ensure honest operation and prevent illegal
activity, no specific amount of time was required as prior notification. An agalt c
appear at any time and request access to casino information. Like Propositiodifg buil
and safety codes were to be equivalent to those of the county that a propertyaveas loc
in or the Uniform Building Code¥ Tribes were required to carry $5 million in liability
insurance, in which claims were to be settled in a prompt and just manner. Again, tribes
were not required to pay punitive damages or attorney’ste€he compact further
dictated that, in the event of a disagreement between a patron and casino over the
outcome of any game, “the matter shall be handled in accordance with, industigepra
and principles of fairness.>* Every assurance was made between the state and
respective tribal gaming agencies that all operations would be maintainedfe a
healthy, and honest manner. To ensure a good public image, it was in the besoihteres
tribal gaming agencies that the conditions of the compact be followed as Igrasise
possible. If a casino was viewed as violating the compact, it could create a paor publ
image which could result in less patronage and therefore less profit.

Section ten of the model compact exhibits Gray Davis’ insistence on expanded
worker’s protections and rights. Tribal gaming agencies were required to paowiokd
environment that met or exceeded federal standards regarding occupatiadhaingal

safety?® Although tribal members could be granted preferential hiring for key positions,

8Model Tribal-State Gaming Compact at §§ 7.4.1-7.4.3
#d. at § 6.4.2.

¥d. at § 10.2.

%yd. at § 8.1.10.

d. at § 10.2 (e).
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tribal gaming agencies could not discriminate against any current or potemplayee
on the basis of race, color, religion, national origin, gender, sexual orientation, age, or
disability?® Davis gave tribes the choice of participating in the state’s workers’
compensation system or providing a similar system for guaranteeingdtiatelated
claims or grievances be resolved through insurance offered by the’ribas. state did
not offer a choice in regards to unemployment insurance. All tribes signingpiihed
compact were obligated to withhold state taxes from the paychecks of all lpain-tri
employees for the purpose of unemployment insur&hdavis demanded employees
have the right to organize. If by October 13, 1999, tribal leaders did not provide the state
with an acceptable procedure for allowing workers to seek organized reptiesenthen
the compact would be void&d. Tribal leaders, therefore, exchanged a portion of their
sovereignty for a workable and acceptable compact. One important benefihgf taki
such action was that unions such as the Hotel Employees and Restaurant Employees
International Union no longer opposed Indian gaming.

On September 10, 1999, Gray Davis signed tribal-state compacts withdifity-ei
California tribes. Once ratified, the compacts were effective for twerdys, until
December 31, 202%. Ratification, however, was entirely dependent upon the outcome

of the March 7, 2000, primary election. Proposition 5 was deemed void because it

9Model Tribal-State Gaming Compact at § 10.2 (g).
*ld. at § 10.3.

%|d. at § 10.3 (b), (c).

*d. at § 10.7.

“d. at § 11.2.1.
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violated section 19(e) of the California Constitution. The new compacts woulth&ace
same fate if the California Constitution was not amended. As a resulttébtéle
Employeeslecision, and the desire of the governor to negotiate legitimate compacts, the
Legislature proposed State Constitutional Amendment 11. Amendments to the California
Constitution require a two-thirds majority vote in both the Assembly and the Sandte
approval from the state’s votets.State Constitutional Amendment 11 clearly passed,
75-4 in the Assembly and 35-0 in the Serfat&ollowing approval, the Legislature
presented State Constitutional Amendment 11 to the voters as Proposition 1A. Unlike
Proposition 5, Proposition 1A proposed a direct constitutional amendment rather than a
simple statutory change. The text of the amendment specifically perntiteedgeration
of slot machines and for the conduct of lottery games and banking and percentage card
games by federally recognized Indian tribes on Indian lands in Califoraiecordance
with federal law.?® Passage of Proposition 1A would exempt Indian gaming from the
restrictions of section 19 (e). The fate of California’s Indian people agei@ was in the
voters’ hands.

Proposition 1A faced opposition from the usual anti-gambling factions that
predicted California would become a “Las Vegas-by-the-&8aThey proposed the

passage of Proposition 29 as an alternative to Proposition 1A. Proposition 29 advocated

9’Andrew Rolle and John S. Gaines, The Golden S&a#fornia History and Government
(Wheeling, lllinois: Harlan Davidson, Inc., 199@R2.

%Analysis by the Legislative Analyst, PropositioA,1 California Voter Information Guide
Primary Election, March 7, 2000.

“Proposition 1A.

10%Argument for Proposition 29,” California Voter kmfimation GuidePrimary Election, March
7, 2000.

156



the ratification of the Pala Compacts that had not yet become law. Although the
Legislature had ratified former Governor Wilson’s compacts in August of 1999, man
individuals in California opposed any form of Indian gaming. Besides the initidiave, t
California Constitution allows for an additional method of direct democracy: the
referendunt® If the people oppose the actions of the Legislature, they may circulate a
petition in order to force the issue to a state-wide vote. The opponents of Indian gaming
collected enough signatures to place Proposition 29 on the March 2000 ballot. Although
not entirely opposed to any forms of gaming, proponents of Proposition 29 believed that
its passage would give California’s tribes the ability to operate gaemtagprises

without rampant and unregulated casino expansion. The voters were therefore, given a
choice between Proposition 1A and Proposition 29.

On March 7, 2000, the voters of California approved Proposition 29 by a 53.1
percent to 46.9 percent margin; however, they also overwhelmingly supported
Proposition 1A with a 64.5 percent to 35.5 percent margin and a difference of more than
two million votes:®? With both propositions passing, Proposition 29 became obsolete.
Proposition 1A offered a superior compact that fifty-eight tribes, including thbe
signed the Pala Compact, accepted and therefore was deemed the ledadly dontract
between California and the tribes. Thirty years after the Rincon tribe of $ga Di
County first attempted to open a tribal casino, thirteen years after thedDabbe

gained victory in the Supreme Court for tribes across the nation, twelve ftears a

Congress provided the groundwork for legalized Indian gaming, following years of

lcalifornia Constitution (1849), art. 2, § 9.

197California Secretary of State, “Statement of Vod®@ Primary Election March 7, 2000,”
http://www.ss.ca.gov/elections/sov/2000_primaryteats.htm(accessed October 11, 2004).
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setbacks from the Ninth Circuit Rumseythe U.S. Supreme Court 8eminoleand the
California Supreme Court iHotel Employeessurviving years of Pete Wilson and an
unacceptable compact, and twice taking their cause to the voters of California,

California’s Indian tribes finally had legalized Class Il casino gami
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CHAPTER 6
SCHWARZENEGGER AND THE FUTURE

From the beginning, relations between federal, state, and local governments and
sovereign Indian nations have been complex and evolving. The executive and legislative
branches have, through the years, promoted various Indian policies varying from co
existence to removal, from guardianship to assimilation, and from terminatidf: to se
determination. Through each stage, the judiciary has dominated in defining each
sovereign power’s rights and responsibilities in relation to one another. Court opinions
throughout the nineteenth and twentieth centuries, particularly the Marshall,ttday
the foundation for later decisions on Indian nations and casino gaming. From the first
known attempt to open a casino on the Rincon reservation in San Diego County, to the
Cabazon and Morongo bands’ victory in the Supreme Court, California tribes led the
effort to legalize Indian gaming. Whether through court action, or direct decypcra
California’s tribes persevered through setbacks and obstacles and becaxaenble ef
success through unwavering determination.

Their strength and resolve produced Proposition 1A and legalized Indian gaming
in California today; the struggle, however, has not yet ended. California’s igaliaing
remains in flux and still faces various obstacles. One challenge came diidanria’s
horse tracks and card clubs. These groups, that legally operate limitedforms
gambling, including Class Il card games such as poker, argued the $taty granted
Indian tribes a monopoly on Class Il gambling. Two separate court cases eddress

similar complaints that Proposition 1A violated both the Indian Gaming Regukatory
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and equal protection guarantees of the U.S. Constitution. Larry Flynt, owdastbér
Magazineand the Hustler Casino in Gardena, filed suit that led to the California Court of
Appeals case dflynt v. California Gambling Control Commissionin Northern

California, the owners of a card club filed a similar suit that the Ninth CiGxauitt of
Appeals heard aartichoke Joe’s California Grand Casino v. NortorPlaintiffs argued
that section 2710 of IGRA “intended that such gaming would only take place in states
that permitted non-Indians to conduct similar gaming activiflek1’their opinion, since
California had not previously granted other groups the right to conduct “such gaming,”
Proposition 1A went against Congress’ intent in IGRA. Further, Plaintiffs contemated t
Proposition 1A’s guarantee of a “tribal monopoly on Class Il gaming amountatiaa
preference for Native Americans...” which infringed upon their rights to eqatdgiron
under the Constitutiof.

The two courts reached identical conclusions in ruling that Proposition 1A neither
contradicted congressional intent in IGRA nor violated the equal protectisrofahe
Constitution. In reviewing its legislative history, the courts found that Condresmt
intend IGRA to “serve as a means of policing equality between Indian anichaian-
gaming operations in the context of Class Il gamihdRather, the purpose of the
compacting process was to balance tribal and state interests. Even ufdingésning”

terminology used in section 2710 of IGRA was ambiguous, the courts were obliged to

Flynt v. California Gambling Control CommA098186 (Cal. App.22002).

?Artichoke Joe’s Ca Grand Casino v. Nort863 F. 3d 712 {9Cir. 2003).

3Flynt, A098186 at § Il (c).
“Artichoke Joe’s353 F. 3d at 731.

°Id. at 728.
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follow the “trust doctrine” that ambiguous statutes involving Indian law were to be
construed in a manner that favors Indian tribess theFlynt court stated, “Quite simply,
Congress exhibited no desire to command states to enact gaming lawspsivakeat
non-Indian enterprises would enjoy the same rights as Indian tfibidaying found that
Proposition 1A was consistent with the purposes of IGRA, the courts consequently
rejected the claims that it violated equal protection laws. In the opinion of bothk,court
the preferential treatment exhibited towards Indian tribes was not iracialure, but
political. Precedent established that states could make distinctions betweas var
political locales when deciding whether to impose stricter regulations mpexertain
areas from state-wide bans on certain “vice activities” such as drinkiogjregmn
prostitution, or gamblin§. Therefore, individual counties or cities within a state could
impose prohibitions against activities such as alcohol consumption and be labeled “dry”
without violating the constitution. Similarly, states, such as Californiadqmenmit a
particular political entity or locale, in this case Indian Nations, to permé#ctivity such
as gambling at the exclusion of other groups without compromising their consgiuti
rights to equal protection. In both cases, the courts upheld the legality of PovpbaAiti
and the right of California’s tribes to operate casinos.

Even with judicial confirmation of Proposition 1A’s legality, Indian gaming in
California continues to evolve. The most significant change has been from a uniform

compact for all of California’s gaming tribes to a multitude of compactsof Asigust

®Artichoke Joe’s353 F. 3d at 729.
"Flynt, A098186 at § Il (c).

8Artichoke Joe’s353 F. 3d at 738.
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2009, six new compacts and twelve amended compacts which differ from the original
model compact signed in 1999 have become effective. These compacts share many
common points including mandatory requirements of filing environmental impact reports
on any proposed projects, entering into memorandums of understanding with local
communities regarding impacts to environment and public safety including,teaftic
expanded roles for organized labor including the right to orgahiltés the economic
differences in these compacts however, that have been the greatestulifrersithe

1999 compacts. In 2003, Governor Davis signed three new compacts with the La Posta
Band of Diegueno Mission Indians, Santa Ysabel Band of Diegueno Mission Inghdns, a
the Torres-Martinez Band of Cahuilla Mission Indians. Each of these compacts
contained provisions that greatly changed the basis for revenue sharing. Rather than
paying into the Revenue Sharing Trust fund or Special Distribution Fund, the these trib
agreed to pay 5 percent of their net win directly to the State General'®lihdse

compacts started a trend in which the state looked for ways to gain greatesnts from
tribes in exchange for the right to operate new casinos or to expand on existing ones.

In June of 2004, Governor Arnold Schwarzenegger renegotiated compacts with
five tribes. These new compacts granted the Pala Band of Mission Indians, the Pauma
Band of Luiseno Indians, the Rumsey Band of Wintun Indians, the Viejas Band of
Kumeyaay Indians, and the United Auburn Indian Community the right to operate an

unlimited number of slot machines and a ten year extension on their original compacts

°Charlene Wear Simmons, Gambling in the Golden Si@98 ForwardSacramento: California
Research Bureau, 2006), 23.

19 a Posta and Torres-Martinez compacts at § 4.31e:Nhe Torrez-Martinez compact allowed
for a gradual increase starting from 3 percentoup percent after three years, whereas, the LaRost
Santa Ysabel compacts required an immediate 5 pgpegment.
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In exchange for this exclusive right, the tribes promised a one-time payment dfdbil bi

to pay for state transportation projects. To pay this money, the tribes pledgkd to se

public bonds. They further agreed to pay additional fees for every slot machinbeover
original base of 2000 machines. These fees were much higher than those under the Davis
compacts, ranging from $12,000.00 for the additional machines up to 2500, and
$25,000.00 for every machine over 4500. The tribes also agreed to submit to binding
arbitration relating to union issues, patron disputes, and off-reservation isduéscaiit
governmentg?

While the new compacts appeared as quick fixes to California’s budget wdes, a
it is true that tribes had the sovereign right to negotiate individual compactsywthe ne
compacts portend serious long-term problems. The greatest threat is potential
factionalism and fighting between tribes. Many tribes immediately opposed the new
compacts believing Schwarzenegger had negotiated similar to Pete Witsmmgghe
majority of tribes to deal with a select few. Three tribes that signéd wi
Schwarzenegger, the Pala, Rumsey, and Viejas, were original signers dathe Pa
Compact. Deron Marquez, chairman of the San Manuel Band of Mission Indians in San
Bernardino County called the deal a “slap in the fdéePechanga Tribal Chairman
Mark Macarro, influential in passing Proposition 5 and Proposition 1A, viewed the

compact’s provision requiring binding arbitration as “an abrogation of our tribal

“Hanh Kim Quach and John Gittelsohn, “Tribes Sigm@acts,” The Orange County Register
22 June 2004.

23ames P Sweeney, “Governor, Five Tribes Sign Gamtgreement With Wide Implications,”
Copley News Servige21 June 2004,
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sovereignty.** Rincon Tribal Chairman John Currier feared the real possibility that,
“These new gaming compacts will create a number of mega-casinosulthpad

smaller tribes like Rincon out of business and force many of our tribal members back on
public assistance"*

The purpose of Indian gaming is to foster economic development and security for
all of California’s tribes. It is true that we live in a free market sgcand it is equally
true that tribal governments have the sovereign right to determine their owe futur
however, tribal leaders must realize that Indian gaming can only succeeghtla
cooperative effort. If Indian tribes become too factionalized and compaetitita each
other, they will become counter-productive and could consequently cause their own
demise.

In September of 2004, the Schwarzenegger compacts took effect, but were
dependent upon the outcome of the November 2, 2004 election. Two initiatives,
Proposition 68 and Proposition 70 had the potential of once again transforming California
Indian gaming. If either proposition was approved, the Schwarzenegger compacts would
have become null and void. Card room and horse track owners, including Larry Flynt,
put Proposition 68 on the ballot. The proposed constitutional amendment would have
forced tribal casinos to pay “their fair share” of revenue to the state.falinghare
equaled 25 percent of the net win. Purporting to be concerned citizens that wanted to

help the state’s budget problem, the true motive behind this measure was the fact that

¥pechanga Band of Luiseno Indians, “Statement oHitgorable Mark Macarro Tribal Chairman
Pechanga Band of Luiseno Indianisttp://www.pechanga.néaccessed October 12, 2004).

jake Henshaw, “Governor’s Plan Will Spawn ‘Megawasj’ Tribe Official Says,” Desert Sun
29 June 2004.
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tribes did not agree to pay the 25 percent, tracks and card rooms could have operated
30,000 slot machinés. Proponents continued to portray their image as concerned
citizens by promising to give 33 percent of their profits to state and localmgogets in
order to assist educators, police officers, and firefighters. The termsmbihesition
also demanded changes to tribal compacts that would have submitted tribes to the
jurisdiction of state courts. The terms of the proposition were non-negotiable and wer
set to go into effect unless every single tribe voluntarily agreed to'them.

Proposition 68 can be labeled as nothing other than a total and complete scam.
The backers of the initiative did not care about the contributions that Indian tidoes m
to the state; they knew that California’s tribes would never agree to be fatoagiving
25 percent of their net win, nor would they submit to blatant violations of tribal
sovereignty. These owners simply wanted to operate their own slot machinesn Sect
2(n) of Proposition 68 claimed that Indian tribes have attempted to purchase non-
reservation lands in urban areas for the purpose of opening casinos. The text ttign state
“Gaming on these newly acquired lands would be detrimental to the surrounding
communities.*” Yet the properties that would gain slot machines under Proposition 68
were almost entirely located within residential urban areas. Thesdendawaiian
Gardens Casino, Hustler Casino, Commerce Casino, Los Alamitos Race Trackrand m
others which are located in metropolitan Los Angeles. It is hard to imagiredlesr

area of business or politics where an outside entity can attempt to force cinémges

>Text of Proposed Laws,” California Voter Informati Guide General Election, November 2,
2004, Proposition 68 at 88 2(c), (d), 19(i).

%d. at § 2(d).

Yld. at § 2(n).
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legal contract in which they are not included. Proposition 68 clearly violated'$GRA
intent, and its backers knew this. Section 2 (s) stated that the provisions of Proposition
68 would go into effect, “regardless of court decisions regarding Indian gaming,
regardless of changes in federal law, or regardless of any challengestsrisffthe

Indian tribes or others to delay or circumvent this &ttlt appears that the authors of

this initiative believed that they were omnipotent and could ignore federal lesudr
orders.

The second proposed initiative, Proposition 70, provided a more realistic option to
appease those calling for a greater contribution from Indian tribes. Inngecfa the
exclusive right to operate unlimited Class Ill gaming including craps anett®uhose
tribes that amended their compacts would pay a portion of their net win that is aguivale
to the corporate tax rate under the state’s Revenue and Taxation Code, equaling 8.84
percent® This amount would be in addition to the monies that tribes already paid under
Proposition 1A. Contrary to opponents’ claims that tribes would not be subject to audits,
that they would place casinos in urban environments, and that tribal governments would
not be subject to conducting environmental impact reports, Proposition 70 would have
ensured that each of these issues were adequately addPe8segosition 70 would not
have changed the portions of Proposition 1A that provide the state access to financial
records or the requirement that casinos only be located on tribal lands. Addjtionall

section 19.2 of Proposition 70 clearly stated that tribes must prepare environmental

&Text of Proposed Laws,” Proposition 68 at § 2(s).

%Text of Proposed Laws,” California Voter Informati Guide General Election, November 2,
2004, Proposition 70 at § 19.1.

2Argument Against Proposition 70,” California Voterformation Guide General Election,
November 2, 2004.
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impact reports that “meet the objectives of the National Environmental Paticyil
the California Environmental Quality Act. ¥

Opponents also feared that Proposition 70’s addition of new games and unlimited
slot machines would spawn “mega-casinos.” First, adding craps or roulette weelld ha
been no more than an aesthetic change to California’s casinos. Many tebey al
offered those games in modified forms. Because Proposition 1A only approved slot
machines and house banked card games, casinos have ingeniously found ways to play
craps and roulette with cards. The games are essentially the sanynglilae
Constitution to permit these games would have only allowed casinos to offer the
traditional form of the game rather than the modified one. Second, Governor
Schwarzenegger’s previously signed compacts granted unlimited slot maohines t
tribes, so mega-casinos were already a possibility. The difference in iRoopoB is
that it would have granted every tribe the chance to have a uniform compact. Proposition
70 was a fair alternative to Proposition 68 and the governor’'s compacts. Its only
downside was that the amended compacts would be extended for ninety-nine years. The
uncertainty that, if any unforeseen problems arose from the compacts, there nmay b
way to abrogate them, led to great opposition.

Both Proposition 68 and 70 were crushed at the polls. Over 76 percent of voters

were against Proposition 70 and over 83 percent voted no on ProposifiornTée.

defeat of Proposition 68 solidified the Pala, Pauma, Rumsey, Viejas, and United Auburn

ZText of Proposed Laws,” Proposition 70 at § 19.1.

22 California Secretary of State, “November 2004 GahElection Results,”
http://www.sos.ca.gov/elections/sov/2004 generatifdted ballot measures detail.fdécessed March
14, 2009).
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compacts; however, as Governor Schwarzenegger continued to negotiate new and
amended compacts, outside influences would begin to affect both the implementation of
negotiated contracts and the rate at which tribes desired to enter intocimeeEts.

In August of 2006, Governor Schwarzenegger negotiated amended compacts with
four of Southern California’s largest gaming tribes: Pechanga, Morongoasyand
Agua Caliente. The amended compacts allowed for 3,000 additional slot machines over
the 1999 limit of 2,000 for the Sycuan and Agua Caliente tribes and 5,500 additional
machines for the Pechanga and Morongo tribes. The compact lasted throughdecemb
31, 2030, and increased each tribe’s payment to the Revenue Sharing Trust Fund to $2
million dollars per year for Pechanga, Morongo and Agua Caliente, and $3 miltion pe
year for Sycuan payable in quarterly installments. Each tribe alsalagrpay annual
payments to the state general fund ranging from $23 million to $45 million aefoye
the first 2,000 machines. Further, an escalator clause was included requirtizgnaldddi
payments to the state general fund of 15 to 25 percent of net win for all machines in
excess of the first 2,008

In June 2007, the California State Legislature passed Senate Bills 903 (Pechanga)
174 (Morongo), 175 (Sycuan), and 957(Agua Caliente) which approved the compacts
with the tribes. The compacts were set to go into effect on January 1, 2008, however,
Jack Gribbon of Unite-Here, the same labor group that sued and overturned Proposition
5, desired stronger organizing rights than what was outlined in the compact. Gribbon

hoped to have the compacts rejected; he therefore filed a referendum and collected

2 California Secretary of State, “2008 Official Votaformation Guide,”
http://www.primary2008.sos.ca.gov/voterguide/analggsop 94 analysis.htnfhccessed March 14, 2009).
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enough signatures to put approval of the compacts to a publi¢4Btepositions 94
(Pechanga), 95 (Morongo), 96 (Sycuan), and 97 (Agua Caliente) were placed on the
California Presidential Primary Election ballot held on February 5, 2008. Each
proposition passed with 55.5 percent of voters appro%ifhis event however, set
another potential hurdle for future tribes seeking new or amended compacts. Not only do
tribes have to negotiate with the state, if they sign a compact, it has to be appravwed by
legislature and potentially could be forced to a public vote. This puts tribes ater gre
disadvantage and clearly has evolved beyond IGRA’s intent.

Another impediment to tribal self sufficiency and sovereignty came from the
Department of the Interior’'s (DOI) denial of land trust applications th.diseCoyotes
Band of Cahuilla and Cuperfio Indians and the Big Lagoon Rancheria of Chemeheuvi
Indians. Both groups were located on very remote lands. The Los Coyotesti@sésva
located in mountainous terrain surrounded by national forests, and only received
electricity in 1998. Under the Bush administration, DOI had approved taking land up to
300 miles from a tribe’s reservation into trust for gaming purposes. The Citysib®a
initially approached the Los Coyotes band and Governor Schwarzenegger asked the band
to include the Big Lagoon Rancheria in their plans for opening gamingiécitit
Barstow. In 2005, both groups signed compacts with the governor and began working

with DOI on taking land in Barstow into trust. The initial application was fitelllarch

#James P Sweeney, “Indian casino union formed imCoat a sure bet in Calif.” Copley News
Service 24 December 2007.

% California Secretary of State, “February 2008 RriyrElection Results,”
http://www.sos.ca.gov/elections/sov/2008 primargteats.htm(accessed June 1, 2009).
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of 2006, a public hearing was held in May of 2006, and environmental impact reports
were completed in 2007 and submitted to DOI for final reviéw.

On January 3, 2008, in a controversial move, Secretary of the Interior Dirk
Kempthorne sent letters denying requests to take land into trust to sebesal tri
throughout the nation including the Los Coyotes and Big Lagoon tribes. The letters
exemplified the Secretary of Interior's complete lack of comprehensifBRA’s intent.
The opening paragraph of the letters showed that the department’s concern wi#ts not w
the well-being of Indian peoples, but was in addressing their own administrative
problems: “Processing these applications is time-consuming and resoerc@viatn an
area that is constrained by a large backlog and limited human resouraegpthidene
declared that the 1934 Indian Reorganization Act regulated the acquisitior ¢drdss
and that it “has nothing directly to do with Indian gaming.” While there may not be a
direct connection, especially given the fact that IRA was written in 1934 prindian
gaming, the Secretary completely missed the issue that IGRA sigsneeé to promote
tribal self-sufficiency and therefore makes acquisition of trust lands egrahtpart of
achieving this goal. Kempthorne further stated that a major benefit of efiradi®n
gaming facilities is the opportunity for tribal employment. He reasonedf thaasino
was too far from a tribe’s reservation it would prevent the opportunity for tribadbars
to seek employment and would require residents to leave the reservatiorefmleekt

period of time resulting in “serious and far-reaching implications for thaireng tribal

%Tom Shields, “Tribe Blasts Secretary of Interior fitegal Denial of Land into Trust
Application,” Los Coyotes Band Press Reled@sdanuary 2008.
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community.”?’ Secretary Kempthorne’s complete lack of understanding that revenue
from these off-reservation casinos would have brought individuals and their famitie
of poverty is dumbfounding. As of August 2009, several groups are considering
initiating legal action.

Currently the biggest obstacle to expansion of Indian gaming in California is the
recession which began in 2007. Governor Schwarzenegger last signed an amended
compact on June 30, 2008, with the Shingle Springs Band of Miwok Indians. Since that
time, the economic meltdown on a world-wide basis has directly affectexhlgdming
in California. Unlike past years in which either the state or tribes agenptlleviate
state budgetary issues by amending or creating new compacts, the expansiganof |
gaming has been minimal. Two explanations can be given for this fact. Firsgtéhe s
has come to the realization that Indian Gaming may not be the savior to statatyudget
problems. In Fiscal Year 2004-2005, the state expected new and amended compacts to
generate $300 million dollars for the General Fund. The actual amount received was
only $35 million dollars an over estimate of $265 million dollars nearly 90 percent less
than expected. The state had made their estimate based on an assumption tila¢ each t
would immediately operate the maximum allotment of machines; however, sy t
did not increase their slots as rapidly as expetie®econd, the economy has hit tribes

hard. Despite the common belief that so called “vice activities” inckasgg hard

?'Dirk Kempthorne, Secretary of the Interior, Leti@iRegional Directors, Bureau of Indian
Affairs, 3 January 2008.

2Simmons, Gambling in the Golden Sté.
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times, revenues in Indian casinos have faffiéhe Sycuan, who spent several years and
over $6 million to amend their compact and expand operations, withheld final approval of
the amended compact and walked away. Rather than implementing employeediagoffs

to the recession, Sycuan leaders decided that the additional mandatory payenents w
simply too much to beat® The decision cost the state millions and potentially could cost
Sycuan multi-millions of dollars in unrealized profits. With double digit losesah

tribes have taken their foot off of the gas, but when the economy recovers, it iedxpec
that tribes will continue the effort to expand Indian gaming in Califothia.

Indian gaming in California will continue to evolve. The most important issue for
California’s tribes to guarantee a successful and prosperous future iaimagh& good
public image. Regardless of tribal sovereignty, Indian casinos are relianthepoeople
of California who, as a voting populace, are very unpredictable. Although receld tre
have been to vote for Democratic presidents, voters overwhelmingly recalled a
Democratic governor and replaced him with a Republican celebrity. Puoialgeiwas a

major factor in this action. If Indian casinos have a poor public image, voters may favo

Bt is interesting to note that California Lotteleas have declined at the same time as casino
revenues have. Opponents to Indian gaming, sudbsiige Stevens in tl@abazordecision, have often
claimed that Indian casinos take away revenuevtbatd have otherwise gone to the state lotterytisSies
from the California Lottery prove this assertiorb®false. In 1999/2000, the year California |lexgal
Indian Gaming, California Lottery revenues wereusueh$2.6 billion. From 2003 to 2006, the lotteey s
records with revenues topping out at over $3.5doill During the recession those numbers have come
down to just over $3 billion in 2008. While theirase and decrease in revenue may not be asshibhta
of Indian gaming the overall trend is comparalBambling goes up and down with the economy and
Indian casinos have not negatively impacted théd@2ala Lottery. See appendices D & E.

¥James P Sweeney, “Sycuan walks away from gambtimpact,” San Diego Union Tribuné
December 2008.

$Mary Lynne Vellinga, “California’s Indian casinosesgamblers spend less,” Sacramentq Bee
18 January 2009.
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adverse initiatives or they could simply withhold their patronage. Unlike othes sta
Californians have easy access to Class lll casinos in Nevada.

To maintain a good public image, tribal casinos must address a few important
issues. First, tribal factionalism and fighting amongst tribes muséceaalifornia’s
tribes must be united in public regardless of sovereignty. Groups cannot continue to
negotiate contracts at the expense of others, something often reportedehegstihe
media. Public images of greed negates the idea that casino gamingdsdhte relieve
poverty among all California Indians. Second, another negative blot on gamiesder
from publicized stories of tribal members being banisfiéd October of 2005, 31,623
members of California gaming tribes shared in a net win of over $5.7 billion. This
equates to a net annual share of $188,000 per methibehes have the sovereign right
to settle internal matters, but if these matters are publicized, one condiugmphs
above all others in the general public’'s mind: the member was banished to circumvent t
sharing of casino profitd? Regardless of the truth, the public’s perception is what'’s
important.

The California Gambling Control Commission reports some tribes fail to pay their
required share of net winnings to the Revenue Sharing Trust Fund (RSTF) orya timel
basis. Before the passage of Assembly Bill No. 673 in 2003, fund shortfalls resulted in
payments to non-compact tribes being lower than their entittement. Aftegpad</3,

shortcomings are covered by monies from the Special Distribution Fund (SDF), which

#2Juliana Barbassa, “Court To Hear Tribal Exile Ca$be Orange County Registed August
2004.
#simmons, Gambling in the Golden Stéié.

343im Marino, “Who is a Native American Indian,” TBanta Ynez Valley Journa?5 June 20009.
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then results in less money for local governméntgither way, Indian tribes are viewed
as not fulfilling their obligations. Payments to the fund must be made on time; the public
accepts no excuses. Additionally, since 2004 no new or amended compacts have
provided for payments to the SDF. Under current law, the state is under no obligation to
fund the RSTF from General Fund monies. If this trend continues in the future,
Schwarzenegger’s compacts will have created the potential to compidialyseall
resources in the SDF. Since this is now the primary funding source for shontfhié
RSTF, there is a great danger that those non-compact tribes that arsostimeed of
assistance will not receive the $1.1 million annual payments promised to them under the
1999 compacts. All parties must address this issue.

Finally, Indian casinos must continue to address problem gambling, which is a
disease that afflicts up to one million Californians. To their credit Califgrtriaes
have contributed over $3 million to the state’s Office of Problem Gambling. This fa
outpaces California State Lottery contributions; totaling only $65,000.00 per yé&ay dur
the office’s six year span from 1999 to 2004 despite $40 billion in ticket sales since the
lottery’s creation in 1984 to 2004. Prevention programs, literature, limits on the
availability of finances through credit or automatic teller machineseaen granting
casino employees power to stop further gambling have been included in the most recent

compacts with the Yurok Tribe in 2007 and the Shingle Springs Band of Miwok Indians

#California Gambling Control Commission, “Indian Giawg Special Distribution Fund and
Indian Gaming Revenue Sharing Trust Fund Supplesh&aport to Legislature per Assembly Bill 673,
Chapter 210, Statutes of 2003 (Government Codéset2012.90),”
http://www.cgcc.ca.gov/rstfi/Indian%20Gaming%20Sp#620Distribution%20Fund 042804.pdf
(accessed October 23, 2004).

*Robert Salladay, “Scant Attention For a Gamblingp@guct,” Los Angeles Time8 August

2004.
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in 2008.3" Even if the problem gambler gets more money, or moves to another casino to
continue gambling, it is the image of the Indian casino trying to help that mattdrslmos
the public believes rates of problem gambling and subsequent consequences, such as
higher rates of crime and suicide, are increasing due to tribal casien®dposition to
Indian gaming will increase.

The legal history of Indian gaming nationwide and particularly in Califdrag
been one of complexity and continued change. Indian gaming in California will continue
to evolve throughout the lifetime of the current tribal-state compacts and widitad]
shifts in the political, legislative, or judicial realms. Its survival ipamiant as Indian
gaming continues to bring California’s native population out of the depths of poverty and
into the reach of prosperity. Funds from Indian gaming have provided basic needs such
as water, electricity, and sewage. They have also created healtbdizcational, and
vocational programs that were previously unaffordable. Indian gaming hademtovi
valuable assistance to governments on the state and local level. As of September 2005,
over $543 million in combined payments has been paid to the RSTF, SDF, and General
Funds® Despite many setbacks and tremendous obstacles, California’s Indian tribes
have succeeded in their quest for legalized Indian gaming. By maintajpangand
amicable relationships with state and local officials on a sovereign-toesgivérasis and
by cultivating a positive public image, Indian gaming should continue to thrive and
further the goals of self-sufficiency and self-determination forf@ailia’s Indian tribes

for generations to come

3’Shingle Springs compact at § 8.5 and Yurok comaggt9.1(p).

3Simmons, Gambling in the Golden Steé.
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APPENDIX A
CALIFORNIA’'S GAMING TRIBES!
Agua Caliente Band of Cahuilla Indians
Alturas Indian Rancheria
Augustine Band of Cahuilla Mission Indians
Barona Group of Capitan Grande Band of Mission Indians
Bear River Band of the Rohnerville Rancheria
Berry Creek Rancheria of Maidu Indians
Big Sandy Band of Western Mono Indians
Big Valley Band of Pomo Indians
Bishop Paiute Tribe
Blue Lake Rancheria

Cabazon Band of Mission Indians

Cachil Dehe Band of Wintun Indians of the Colusa Indian Community

Cahto Tribe of the Laytonville Rancheria

Cahuilla Band of Mission Indians of the Cahuilla Reservation

Campo Band of Diegueno Mission Indians of the Campo Indian Reservation

Chemehuevi Indian Tribe of the Chemehuevi Reservation

Cher-Ae Heights Indian Community of the Trinidad Rancheria

Chicken Ranch Rancheria of Me-Wuk Indians

This list is comprised from a combination of twst$i, one provided from the National Indian
Gaming Commission dtttp://www.nigc.goy and the other from the California Gambling Cohtro

Commission ahttp://www.cgcc.ca.gov
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Coyote Valley Band of Pomo Indians
Dry Creek Rancheria Band of Pomo Indians
Elk Valley Rancheria

Fort Independence Indian Community of Paiute Indians of the Fort Independence
Reservation

Fort Mojave Indian Tribe

Hoopa Valley Tribe

Hopland Band of Pomo Indians

Jackson Rancheria Band of Me-Wuk Indians

La Posta Band of Diegueno Mission Indians of the La Posta Indian Reservation
La Jolla Band of Luiseno Mission Indians of the La Jolla Reservation
Lytton Rancheria of California

Middletown Rancheria of Pomo Indians of California

Mooretown Rancheria of Maidu Indians of California

Morongo Band of Cahuilla Mission Indians of the Morongo Reservation
Pala Band of Luiseno Mission Indians of the Pala Reservation

Paskenta Band of Nomlaki Indians of California

Pauma Band of Luiseno Mission Indians of the Pauma- Yuima Reservation
Pechanga Band of Luiseno Mission Indians of the Pechanga Reservation
Picayune Rancheria of Chukchansi Indians

Pit River Tribe

Quechan Indian Tribe

Redding Rancheria
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Rincon Band of Luiseno Mission Indians of the Rincon Reservation
Robinson Rancheria of Pomo Indians

Round Valley Indian Tribes of Round Valley Reservation

Rumsey Indian Rancheria of Wintun Indians of California

San Manuel Band of Serrano Mission Indians

San Pasqual Band of Diegueno Mission Indians of California
Santa Rosa Indian Community of the Santa Rosa Rancheria
Santa Ynez Band of Chumash Mission Indians of the Santa Ynez Reservation
Santa Ysabel Band of Diegueno Mission Indians of the Santa Ysabel Rieservat
Sherwood Valley Rancheria

Shingle Springs Band of Miwok Indians

Smith River Rancheria

Soboba Band of Luiseno Indians

Susanville Indian Rancheria

Sycuan Band of the Kumeyaay Nation

Table Mountain Rancheria

Torres Martinez Desert Cahuilla Indians

Tule River Tribe of the Tule River Reservation

Tuolumne Band of Me-Wuk Indians of the Tuolumne Rancheria
Twenty Nine Palms Band of Mission Indians

United Auburn Indian Community of the Auburn Rancheria

Viejas Group of Capitan Grande Band of Mission Indians of the Viejas Reservati
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APPENDIX B
GROWTH IN INDIAN GAMING

Source: National Indian Gaming Commission

Growth in Gaming Revenues
‘sz,\ c,‘o . apye
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'Graph taken from the National Indian Gaming Comiuissvebsite ahttp://www.nigc.gov

179



APPENDIX C

NATIONAL INDIAN GAMING COMMISSION

TRIBAL GAMING REVENUES 2004-2008

Chart taken from the National Indian Gaming Cominissvebsite at http://www.nigc.gov.
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NIGC Tribal Gaming Revenues

Gaming Revenue Range

Number of
Operations

Revenues
(in thousands)

Percentage of

Operations | Revenues

Mean
(in thousands)

Median
(in thousands)

Gaming operations with fiscal yvears ending in 2008

$250 million and over 23 11,197 566 5.7% 41.9% 486,851 415 966
$100 million to $250 million 47 7,764,163 11.6% 29.0% 165,195 164,918
$50 million to $100 million 52 3,605,181 12.8% 13.5% 69,330 67,054
$25 million to $50 million 66 2,286,574 16.3% 8.6% 34,645 32,179
$10 million to $25 million 85 1,409,292 21.0% 5.3% 16,580 16,214
$3 million to $10 million 69 408,109 17.0% 1.5% 5915 5,867
Under $3 million 63 67,941 15.6% 0.3% 1,078 908
Total 405 26,738,826
Gaming operations with fiscal years ending in 2007
$250 million and over 22 10,999,559 5.6% 42 1% 499,980 417,707
$100 million to $250 million 47 7,807,413 12.0% 29 9% 166,115 158,777
$50 million to $100 million 46 3,281,581 11.8% 12.6% 71,339 71,113
$25 million to $50 million 58 2,070,824 14.8% 7.9% 35,704 33,423
$10 million to $25 million 90 1,529,902 23.0% 5.9% 16,999 16,192
$3 million to $10 million 67 396,957 17.1% 1.5% 5,925 5,699
Under $3 million 61 57,236 15.6% 0.2% 938 755
Total 391 26,143 472
Gaming operations with fiscal years ending in 2006
$250 million and over 23 11,006,025 5.8% 44 2% 478,523 413,556
$100 million to $250 million 40 6,730,419 10.2% 27.0% 168,260 157,987
$50 million to $100 million 45 3,185470 11.4% 12.8% 70,788 66,955
$25 million to $50 million 64 2,241,013 16.2% 9.0% 35,016 32,652
$10 million to $25 million 73 1,241,706 18.5% 5.0% 17,010 17,363
$3 million to $10 million 67 416,098 17 0% 1 7% 6,210 6,423
Under $3 million 82 68,203 20.8% 0.3% 833 347
Total 394 24,889,022
Gaming operations with fiscal years ending in 2005
$250 million and over 21 9,691,959 5.4% 42 9% 461,522 379,129
$100 million to $250 million 39 6,206,788 9.9% 27 5% 159,148 145771
$50 million to $100 million 43 2,897 277 11.0% 12.8% 67,379 63,211
$25 million to $50 million 58 2,019,686 14.8% 8.9% 34,822 33,116
$10 million to $25 million 75 1,267,891 19.1% 5.6% 16,905 16,383
$3 million to $10 million 68 411,501 17.3% 1.8% 6,051 5474
Under $3 million 88 83,698 22.4% 0.4% 951 417
Total 392 22,578,800
Gaming operations with fiscal years ending in 2004
$250 million and over 15 7,200,911 4.0% 37.0% 480,061 376,449
$100 million to $250 million 40 6,277,698 10.7% 32.2% 156,942 155,160
$50 million to $100 million 33 2,240,010 8.8% 11.5% 67,879 67,233
$25 million to $50 million 60 2,144 496 16.0% 11.0% 35,742 33,391
$10 million to $25 million 71 1,180,438 18.9% 6.1% 16,626 16,035
$3 million to $10 million 58 354,050 15.5% 1.8% 6,104 6,040
Under $3 million 98 81,531 26.1% 0.4% 832 530
Total 375 19,479,134

Source: Complied from gaming operation aud

t reports received and entered by the NIGC through 5/11/09.
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APPENDIX D

National Indian Gaming Commission

Tribal Gaming Revenues (in thousands) by Region

Fiscal Years 1999-2068

National Indian Gaming Commission

Tribal Gaming Revenues (in thousands) by Region
Fiscal Year 2008 and 2007

Fiscal Year 2008 Fiscal Year 2007 Increase (decrease)

Number of Gaming Number of Gaming Number of Gaming Revenus

Operations Fevenuss Operations Fevenuss Operations Fevenues Fercentage
Portland (fka Region 1) 47 52,376,025 46 52,263,550 1 $112.075 5.0%
Sacramento (fka Region ) 59 $7.363.493 58 57,796 488 il ($432 995) -5.6%
Phoenix (fka Region 1) 456 52,773,715 46 52,874,052 0 ($100,337) -3.5%
St Paul (fka Region V) 115 54,402,311 111 54 224 866 4 177.445 4.2%
Tulsa {Eastern part of fka Region W) 52 $1.699 940 a7 51,438,228 5 261,712 18.2%
OK City (Western part of fka Region V) 48 51,347 242 45 51,146,047 3 201,185 17.6%
\Washington (fka Region V1) 28 $6.776.100 28 56,390 841 0 376,259 5.9%
Totals 406]  $26738.826 391 $26.143 472 14 5056 354 2.3%

Source: Compiled from gaming operation audited financial statements received by the NIGC through May 11, 2009,

Portland Alaska, Idaho, Oregon. and Washington.

Sacramente |California, and Northern Nevada

Phoenix Arizona,_Colorado, New Mexico_and Southern Nevada.

St. Paul lowa, Michigan, Minnesota, Montana, North Dakota, Nebraska, South Dakota, Wisconsin and Wyoming
Tulsa Kansas, and Eastern Oklahoma.

OK City Western Oklahoma and Texas.

\Washington

Alabama, Connecticut, Florida, Louisiana, Mississippi, North Carolina, and New York.

Charts taken from the National Indian Gaming Corsinis website abttp://www.nigc.gov
Some charts appear differently due to formattinliidC website.
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National Indian Gaming Commission
Tribal Gaming Revenues (in thousands) by Region
Fiscal Year 2007 and 2006

Fiscal Year 2007 Fiscal Year 2006 Increase (decrease)

Numkber of Gaming Mumber of Gaming Mumber of Gaming Revenue

Operations Revenues Cperations Ravenues Operations Revenues Percentage
Region | 43 2208190 48 2,080,369 (3 127 821 6.1%
Region || 58 7.796 488 56 7,674,794 2 121,683 1.6%
Region 11 44 2,840 585 45 2718,914 (n 121,672 4 5%
Region [V 109 4 217 960 122 4,069 940 (13) 148,021 3.6%
Region V 100 2 553 034 98 2 125,906 2 427 127 20.1%
Region VI 28 6,399 841 27 6.219,100 1 180,742 2.9%
Totals 382 26,016,098 394 24,889,022 (12) 1,127,075 4.53%
Source: Compiled from gaming operation audited financial statements received by the NIGC through June 10,
2008.
Region | Alaska, ldaho, Oregon, and Washington.
Region Il | California, and Northern Nevada
Region Il | Arizona, Colorado, New Mexico, and Southern Nevada.

lowa, Michigan, Minnesota, Montana, North Dakota, Nebraska, South Dakota, Wisconsin and
Region IV | Wyoming
Region ¥V | Kansas, Oklahoma, and Texas.
Region VI | Alabama, Connecticut, Florida, Louisiana, Mississippi, North Carolina, and New York.

Tribal Gaming Growth

@ 2006 and 2005

Fiscal Year 2006 Fiscal Year 2005 Increase (decrease)

Number of Gaming Number of Gaming Number of Gaming Revenue

Operations Revenues Operations Revenues Cperations Revenues Percentage
Region | 45 2,080,337 49 1,829,276 (4) 251,061 13.7%
Region Il 56 7,675,432 57 6,992,784 (1 682,645 9.8%
Region Il 45 2,927,711 48 2,529,128 (3) 398,683 16.8%
Region IV 17 4,050,080 118 3,983,635 (1 66,445 1.7%
Region V 57 2,123,169 a2 1,729,842 A 393,327 227%
Region VI 27 5,218,100 26 5,514,135 1 704,965 12.8%
Totals 387 | 25,075,829 392 | 22,575,800 -5 2,497,029 11.1%

Source: Compiled from gaming operation audited financial statements received by the NIGC through May 31, 2007.

Region | Alaska, Idaho, Oregon, and Washington.

Region Il Califomia, and Northern Mevada

Region I Arizona, Colorado, New Mexico, and Southem Nevada.

Region IV | lowa, Michigan, Minnesota, Montana, North Dakota, Nebraska, South Dakota, Wisconsin and Wyoming.
RegionV | Kansas, Cklahoma, and Texas.

Region V] | Alabama, Connecticut, Flerida, Louisiana, Mississippi, North Carclina, and New York.
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National Indian Gaming Commission
Tribal Gaming Revenues (in thousands) by Region
Fiscal Year 2005 and 2004

Fiscal Year 2005

Fiscal Year 2004

Increase (decrease)

Number of Gaming Number of Gaming Number of Gaming Revenue

Operations] Revenues |Operations] Revenues |Operations] Revenues |Percentage
Region | 47 1,829,195 45 1,601,710 2 227,485 14.2%
Region Il 57 7,042,686 54 5,822,114 3] 1,220,572 21.0%
Region Il 48 2,529,128 45 2,159,872 3 369,256 17.1%
Region IV 118 3,984,449 117 3,815,857 1 168,592 4.4%
Region 93 1,729,981 87 1,258,717 B 471,264 37.4%
Region VI 28 5,514,136 27 4,820,864 1 693,272 14.4%
Totals 391] 22,629,575 375] 19,479,134 16] 3,150,441 16.2%

Source: Compiled from gaming operation audited financial statements received by the NIGC
through June 29, 2006; 12 operations' revenue figures compiled from fee worksheets, as
audited financial statements of those operations were not received.

Region | |Alaska, ldaho, Oregon, and Washington.

Region Il |California, and Northern Nevada

Region Il |Arizona, Colorado, New Mexico, and Southern Nevada.

Region IV |lowa, Michigan, Minnesota, Montana, North Dakota, Nebraska,
South Dakota, Wisconsin, and Wyoming

Region V [Kansas, Oklahoma, and Texas.

Region V| |Alabama, Connecticut, Florida, Louisiana, Mississippi,

North Carolina, and New York.

MNational Indian Gaming Commission
Tribal Gaming Revenues (in thousands) by Region
Fiscal Year 2004 and 2003

Figcal Year 2004

Mumber of  Gaming

Operations  Revenues
Region | 44 1,601,248
Region 1l 52 5,788,332
Region Il 43 2,133,118
Region IV 117 3,815,763
Region WV B4 1,248,089
Region V1 27 4 820,864
Totals 36T 15,407,510

Fizcal Year 2003

MNumber of
Operations
A

43

109

B2

358

Gaming
Revenues
1,441 488
4 699,889
1,898,522
3,587,005
867,088
4322134
16,826,126

Increase (decrease)

Mumber of
COperations

{2)

(2)

W oy

Source: Complisd fram gaming opsrafion audif reports recsived and enfered by the NIGC
through July 7, 2005

Ragion |

Region I
Region 1l
Region IV

Region V'
Region VI

Alaska, ldaho, Oregon, and Washington
California, and Morthern Mevada
Arizona, Colorado, New Mexico, and Southern Nevads

lowa, Michigan, Minnesota, Montana, Morth Dakota, Mebraska,
South Dakota, and Wisconsin
Kansas, Oklahoma, and Texas
Alabama, Connecticut, Flonda, Louisiana, Mississippi,

Morth Carolina, and MNew York
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Gaming
Revenues
158,858
1,088,443
234 584
218,758
381,001
458 730
2,581 384

Revenue
Percentage
11.1%
23.2%
12.4%
6.1%
43.9%
11.5%

15.3%




Hational Indian Gaming Commissgion
Trikal Gaming Revenues (in thousands) by Region
Fiscal Year 2003 and 2002

Fiscal Year 2003 Fiscal Year 2002 Increase (decrease)
Mumber of Gaming Mumber of Gaming Mumber of (Gaming
Operations Revenues Operations Fevenues Operations FRevenues
Region | 43 1,438,516 47 1,230,184 (4) 209,322
Region |l 54 4 599 B89 51 3,678,085 3] 1,021,794
Region 11l 43 1,888,522 40 1,782,674 3| 113,648
Region IV 91 3,547 360 109 3,537,227 {18) 10,133
Region 75 822 727 79 851,841 4) 170,586
Region V1 24 4,322,134 22 3,835,825 2 456,309
Totals 330 16,730,148 348 14,716,056 {18) 2,014,082

Source: Compiled from gaming operation audit reports received and entered by the NIGC through June 20, 2004

Region | Alaska, ldaho, Oregon, and Washington.

Region |l (California, Morthern Nevada.

Ragion [l Arizona, Colorade, Mew Mexico, and Scuthern Nevada.
Region IV lowa, Michigan, Minnesota, Montana, Morth Dakota, Nebraska,
Region %/ South Dakota, and Wisconsin

Ragion VI Fansas, Oklahoma, and Texas.

Region |
Region Il
Region Il
Region IV
Region V
Eastern Region

Totals

Compiled from gaming operation audit reports received and entered by the NIGC through 6/30/03.

Regicn |
Region I
Region 1l
Regicn IV
Region V
Eastern Region

Mumber of

Operations

MATIOMAL INDIAN GAMING COMMISSION
TRIBAL GAMING REVENUES (in thousands) BY REGION
Fv 2002 and 2001

Fy 2002
Gaming
Revenues

72 31,196,178

52 3,594.4M

35 1,782,310

75 3,523,650

I 580,524

22 3,519,897
330 514,497 000

FY 2001

Mumkber Gaming
Cperations Revenues
75 51,013,470
48 2,891,522
4 1,633,957
78 3,254,151
T2 437,387
21 3,591,206
329 312,821,703

States Serviced by Regions

Alaska, ldaho, Montana, Oregon, and Washington.
California and MNorthern Mevada.
Arizona, Colorado, New Mexico, and Southem Mevada.
lowsa, Michigan, Minnesota, Nebraska, Morth Dakota, Scuth Dakota, Wisconszin, and Wyoming
K.ansas, Cklahoma, and Texas.
Alabama, Connecticut, Florida, Louisiana, Mississippl, Morth Carelina, and Mew York.
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Increass (decrease)

Murmbzer of
Operations

(3)

Gaming
Revenues
3182,708
702,679
148,353
268,539
143,127
228,691

$1,675,297



YEAR

previous year

2007/2008
2006/2007
2005/2006
2004/2005
2003/2004
2002/2003
2001/2002
2000/2001
1999/2000

Revenue Amount

$3,049,620,915
$3,318,346,505
$3,584,996,251
$3,333,620,669
$2,973,975,717
$2,781,569,856
$2,896,372,533
$2,894,481,523
$2,598,378,990

Ynformation gathered from California Lottery welesithttp://www.calottery.com The purpose

APPENDIX E

CALIFORNIA STATE LOTTERY REVENUES 2000-2068

Per centage | ncr ease (Decr ease) over

(8.10%)

(7.44%)
7.54%
12.09%
6.92%

(3.96%)
0.07%
11.40%

N/A

of this chart is to show that Indian Gaming hashaat a negative effect on the California Lottevyhile

the growth of Indian Gaming may have outpaceddh#te lottery, lottery revenues have not decreased
a result of Indian Gaming. Lottery revenues desdans a result of the economic recession begiriming

2007 similarly to revenues of California’s Indiaaginos as exhibited in Appendix D.
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APPENDIX F

STATEWIDE TRIBAL GAMING DEVICE COUNT 2006

Total
Gaming
No. Tribe Name Casino Name Devices
1 |Agua Caliente Band of Cahuilla Indians Agua Caliente Casino 1,039
2 |Agua Caliente Band of Cahuilla Indians Spa Resort Casino 961
3 |Alturas Indian Ranchena Desert Rose Casino 148
4 |Augustine Band of Mission Indians Augustine Casino 751
5 |Barona Group of Mission Indians Barona Casino 2000
6 |Bear River Band of Rohnerville Rancheria |Bear River Casina 316
7 |Berry Creek Rancheria Gold Country Casino 900
8 |Big Sandy Rancheria Mono Wind Casino 329
9 |Big Valley Ranchena Konocti Vista Casino 518
10 |Bishop Paiute-Shoshone Indians Paiute Palace Casino 329
11 |Blue Lake Rancheria Blue Lake Casino 700
12 |Cabazon Band of Mission Indians Fantasy Springs Casino 1,956
13 |Cahto Indian Tribe Red Fox Casino 83
14 |Cahuilla Band of Mission Indians Cahuilla Creek Casino 302
15 |Campo Band of Diegueno Mission Indians  |Golden Acorn Casino 750
16 |Chemehuevi Indian Tribe Havasu Landing Casino 230
17 |Cher-Ae Heights Indian Community Cher-Ae-Heights Casino 341
18 |Chicken Ranch Ranchena Chicken Ranch Bingo & Casino 255
19 |Colusa Indian Community Colusa Casino 846
20 |Coyote Valley Band of Pomo Indians Shodakai Casino 280
21 |Dry Creek Rancheria River Rock Casino 1,600
22 |Elk Valley Rancheria Elk Valley Casino 342
23 |Hoopa Valley Tribe Lucky Bear Casino 98
24 |Hopland Band of Pomo Indians Sho-Ka-Wah-Casino 563
25 |Jackson Rancheria Jackson Rancheria Casino 1,500
26 |La Jolla Band of Mission Indians La Jolla Slat Arcade 0
27 |Middletown Rancheria Twin Pine Casina 429
28 |Mooretown Rancheria Feather Falls Casino 949
29 |Morongo Band of Cahuilla Mission Indians  |Morongo Casino Resort & Spa 2,045
30 |Fala Band of Luiseno Mission Indians Pala Casino Resort and Spa 2 268
31 |Paskenta Band of Nomlaki Indians Rolling Hills Casino 773
32 |Pauma Band of Luiseno Mission Indians Casino Pauma 1,049
33 |Pechanga Band of Luiseno Mission Indians |Pechanga Resort & Casino 2,139
34 |Picayune Rancheria Chukchansi Gold Resort and Casino 1,800
35 |Pit River Tribe Pit River Casino 156
36 |Cuechan Tribe Quechan Paradise Casino and Bingo 349
37 |Redding Rancheria Win-River Casino 951

Chart taken from the California Gambling Controln@uission website at

http://www.cgcc.ca.gov
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Total

MNo. Tribe Name Casino Name Eiﬂfc'gi
38 |Rincon Band of Luiseno Mission Indians Harrah's Rincon Casino & Resort 1,599
39 |Robinson Rancheria of Fomo Indians Robinson Rancheria Bingo and Casino 595
40 |Rumsey Indian Rancheria Cache Creek Casino Resort 2,589
41 |San Manuel Band of Mission Indians San Manuel Indian Bingo and Casino 2,000
42 |San Pasqual Band of Mission Indians Valley View Casino 1,261
43 |Santa Rosa Indian Community The Palace Indian Gaming Center 1,950
44 |Santa Ynez Band of Chumash Indians Chumash Casino Resort 1,998
45 |Sherwood Valley Rancheria Black Bart Casino 227
46 |Smith River Rancheria Lucky 7 Casing 262
47 |Soboba Band of Luiseno Indians Soboba Casino 2.000
48 |Susanville Indian Rancheria Diamond Mountain Casino 221
49 |Sycuan Band of Diegueno Mission Indians  |Sycuan Casino & Resort 1,996
50 |Table Mountain Rancheria Table Mountain Casino 2,000
51 |Tule River Indian Tribe Eagle Mountain Casino 1,384
52 |Tuolumne Band of Me-Wuk Indians Black Oak Casino 1,024
53 |Twenty-Nine Palms Mission Indians Spotlight 29 Casino 2,000
54 |United Auburn Indian Community Thunder Valley Casino 2,122
55 |Viejas Group of Mission Indians Viejas Casino & Turf Club 2,197
Totals 58,120
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APPENDIX G
CALIFORNIA GAMBLING CONTROL COMMISSION REVENUE SHARING

TRUST FUND RECIPIENTS MAY 28, 2009

Chart taken from the California Gambling Controln@uission website at
http://www.cgcc.ca.gov
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TRIBE CASINO LOCATION
1 Alturas Indian Rancheria Desert Rose Casino | Alturas
2 Bear River Band of Rohnerville Rancheria Bear River Casino Loleta
3 Benton Paiute Reservation MNIA, Benton
4 | Big Lagoon Rancheria N/A Trinidad
5 | Big Pine Reservation N/A Big Pine
6 | Big Sandy Rancheria Mono Wind Casino | Auberry
7 | Big Valley Band of Pomo Indians Konoct Vista Lakeport
8 | Bishop Paiute Tribe Caue Falace Bishop
9 | Bridgeport Paiute Indian Colony N/A Bridgeport
10 | Buena Vista Rancheria MNIA, lone
11 | Cahto Indian Tribe of Laytonville Rancheria | Red Fox Casino Laytonville
12 | Cahuilla Band of Mission Indians gggﬂgﬂ Creek Anza
13 | California Walley Miwok Tribe N/A Stockton
14 | Cedarville Rancheria N/A Alturas
15 | Chemenuevi Indian Tribe pavasu Landnd | Havasu Lake
16 | Cher-Ae Heights Indian Community gg;’;;‘e'HEigms Trinidad
17 | Chicken Ranch Rancheria gmége;ng%‘;;n o | Jamestown
18 | Cloverdale Rancheria MNIA, Cloverdale
19 | Cold Springs Rancheria N/A Tollhouse
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TRIBE CASINO LOCATION
20 | Colorado River Indian Tribes N/A Parker, AZ '
21 | Cortina Rancheria N/A Williams
22 | Coyote Valley Band of Pomo Indians Coyote ‘u,{alle}-'_ Redwood Valley
. : Shodakai Casino .
23 | Death Valley Timba-Sha Shoshone Tribe NIA Death Valley
24 | Elem Indian Colony N/A Clearlake Oaks
25 | Elk Valley Rancheria Elk Valley Casino Crescent City
26 | Enterprise Rancheria NIA Oroville
27 | Ewiiaapaayp Band of Kumeyaay Indians N/A Alpine
28 | Federated Indians of Graton Rancheria NIA Novato
29 | Fort Bidwell Indian Community N/A Fort Bidwell
30 | Fort Independence Reservation NIA Fort Independence
31 | Fort Mojave Indian Tribe N/A Needles
32 | Greenville Rancheria N/A Greenville
33 | Grindstone Rancheria NIA Elk Creek
34 | Guidiville Rancheria N/A Talmage
35 | Habematolel Pomo of Upper Lake NIA Upper Lake
36 | Hoopa Valley Tribe Lucky Bear Casino | Hoopa
37 | Ingja-Cosmit Mission Indians N/A Escondido
38 | lone Band of Miwok Indians N/A lone
39 | Jamul Indian Village N/A Jamul

' The Colorada Valley Indian Tribes are located in California and Arizona. Tribal headquarters are located in Parker,
Arizona.




TRIBE CASINO LOCATION
40 | Karuk Tribe of California N/A Happy Camp
41 | La Jolla Band of Luiseno Indians Slot Arcade * Pauma Valley
42 | La Posta Band of Mission Indians La Posta Casino Boulevard
43 | Lone Pine Reservation N/A Lone Pine
44 | Los Covyotes Band of Cahuilla Indians N/A Warner Springs
45 | Lower Lake Rancheria N/A Healdsburg
46 | Lytton Rancheria N/A* Santa Rosa
47 | Manchester Point Arena Rancheria N/A Point Arena
48 | Manzanita Band of Mission Indians N/A Boulevard
49 | Mechoopda Indian Tribe N/A Chico
50 | Mesa Grande Mission Indians N/A Santa Ysabel
51 | Northfork Rancheria N/A Morth Fork
52 | Pinoleville Rancheria N/A Ukiah
53 | Pit River Tribe Pit River Casino Burney
o4 | Potter Valley Rancheria N/A Ukiah
55 | Quartz Valley Indian Community N/A Fort Jones
56 | Ramona Mission Indians N/A Anza
o7 | Redwood Valley Rancheria N/A Redwood Valley
58 | Resighini Rancheria N/A # Klamath

f The Slot Arcade operated by the La Jolla Band of Luiseno Indians has heen closed since August of 2004,
* The Lytton Ranchena operates a cardroom (Casing San Pablo) with Class |l gaming.
*The Resighini Ranchena's casino closed in July 2007,
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TRIBE CASINO LOCATION
59 | Round Valley Indian Tribe MN/A Covelo
60 | Santa Rosa Band of Cahuilla Mission Indians | MN/A Anza
o ) Santa Ysabel
61 | Santa Ysabel Mission Indians Resort & Casino Santa Ysabel
62 | Scotts Valley Band of Pomo Indians MN/A Lakeport
) Sherwood Valley -

63 | Sherwood Valley Rancheria Rancheria Casino Willits
64 | Smith River Rancheria Lucky 7 Casino Smith River
65 | Stewarts Point Rancheria /A Santa Rosa

. i ) Diamond Mountain .
66 | Susanville Indian Rancheria Casino Susanville
67 | Table Bluff Reservation MN/A Loleta
68 | Torres-Martinez Mission Indians Red Earth Casino Thermal
69 | Washoe Tribe of Nevada and California MN/A Gardnerville, NV °
70 | Yurck Tribe of the Yurok Reservation MIA Eureka

NOTE: Each eligible RSTF recipient recaives $275,000 per quarter, for a sum of $1.1 million per fiscal

year.

* The Washoe Tribe of Nevada and California is located in both states. Tribal headguarters are located in
Gardnerville, Nevada.
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APPENDIX H
TRIBES CURRENTLY CONTRIBUTING TO THE INDIAN GAMING SPEBL

DISTRIBUTION FUND NOVEMBER 19, 2008

Chart taken from the California Gambling Controln@uission website at
http://www.cgcc.ca.gov
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CASINO

TRIBE CASINO LOCATION
1 Barona Band of Mission Indians Barc_)na Valley Ranch Resort and Lakeside
Casino
2 Big Sandy Band of Mono Indians | Mono Wind Casino Auberry
3 Big Valley Rancheria Konocti Vista Casino and Bingo Lakeport
4 Bishop Paiute Tribe Paiute Palace Casino Bishaop
5 Cabazon Band of Mission Indians | Fantasy Springs Resort Indio
i Cahuilla Band of Mission Indians | Cahuilla Creek Casino Anza
7 Chicken Ranch Rancheria Chicken Ranch Bingo and Casino Jamestown
a8 Colusa Indian Community Colusa Casino Colusa
9 Hopland Band of Pomo Indians Sho-Ka-Wah Casino Hopland
10 ‘J"].CKSD” R_ancheria Band of Jackson Rancheria Jackson
Miwuk Indians
11 | Mooretown Rancheria Feather Falls Casino Oroville
12 | Redding Rancheria Win-River Casino Redding
13 | Robinson Rancheria Rgbmson Rancheria Casino and Nice
Eingo
14 | Santa Rosa Rancheria The FPalace Lemoore
15 Sapta Ynez Band of Chumash Chumash Casino Resort Santa Ynez
Indians
16 | Soboba Band of Mission Indians | Soboba Casino San Jacinto
17 | Sycuan Band of Mission Indians Sycuan Casino and Resort El Cajon
18 | Table Mountain Rancheria Table Mountain Casino Friant
19 | Tule River Indian Tribe Eagle Mountain Casino Forterville
9o | Twenty-Nine Palms Band of Spotlight 29 Casino Coachella
Mission Indians
21 Tyme Maidu Tribe Berry Creek Gold Country Casino Croville

Rancheria
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APPENDIX |

TRIBES CURRENTLY CONTRIBUTING TO THE GENERAL FUND MARCH,

2009

TRIBE CASINO LOCATION
Agua Caliente Casino and Rancho Mirage
1]Agua Caliente Band of Mission Indians The Spa Resort Casino Palm Springs

2|Coyote Valley Band of Pomo Indians Coyote Valley Shodakai Casino Redwood Valley

3|La Posta Band of Mission Indians La Posta Casino Boulevard

4|Morongo Band of Mission Indians Morongo Casino Resort and Spa Cabazon

5[Pala Band of Luiseno Mission Indians Pala Casino Resort and Spa Pala

6|Pauma Band of Luiseno Mission Indians Casino Pauma Pauma Valley

7|Pechanga Band of Mission Indians Pechanga Resort and Casino Temecula

8| Quechan Indian Tribe Quechan Paradise Casino Winterhaven

9|Rumsey Indian Rancheria Cache Creek Casino Resort Brooks
10{San Manuel Band of Mission Indians San Manuel Indian Bingo and Casino  |Highland
11|Santa Ysabel Band of Diegueno Indians Santa Ysabel Resort & Casino Santa Ysabel
12|Shingle Springs Rancheria Red Hawk Casino Shingle Springs
13| Torres Martinez Desert Cahuilla Indians Red Earth Casino Salton Sea Beach
14| United Auburn Indian Community Thunder Valley Casino Lincoln
13|Viejas Group of Mission Indians Wiejas Casino & Turf Club Alpine

Chart taken from the California Gambling Controln@uission website at

http://www.cgcc.ca.gov
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